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lntroduction

米国の政府支援研究開発プロジクトにおける知的財産権の取り扱いの変遷

の歴史とその背景

米国政府が支援するソフ トウェアの研究開発において知的財産権の取り扱い方によって米国産業の振興に大きく寄与 してきたのでははない

かという仮説のもとに、わが国の産業振興策を進める上で知的財産権の取 り扱い方に大きな示唆 を与 える以下の8つ の問題意識に整理 した
。本調査

は、この8つ の質問に回答するものである。

1.米 国は、政府支援研究開発 プロジ ェク トの成 果 に対 し、原則公開の開放的政策 を取 って きた。 この政策 が、民間での ソフ トウエア開発 の基盤

生成 に大 きく寄与 したの ではないか。

2.米 国 では、政府支援研究開発 プロジェク トの成 果 を原則公開 、企業の商業化 を通 じ税金 回収 とい う形 で投資 を回収 する とい う姿 を原点 としつ
つ、徐々に発明者 、著作者 に与 える権利 を拡 大 して きた。 このよ うな動 きの中 で、政府 、民 間Contracto,s、 個人の発 明者 ・著作者

の利害は どう調整 され、 そこに流 れる基本思想 は何 か。

3.既 存のアイデ ア、 ソフ トウェア を含 み込 む形 で、 ソフ トウェア とは開発 される ものである。 その ような場合 、著作権の設定 はどうなっている
の か。政府支援 プロジェク トで はそう した事態 に どう対処 してい るか。 またプロジェク トの成果 で あるソフ トウェアの商業化 のルール はある
のか。

4.ソ フ トウェア産業 の ビジネスモデルは、 自社 開発 ソフ トの販売 とい うもっ とも単純 なもの 、他者 に先 駆 けて自社 の ソフ トウェア を公開 してデ

ファク トス タンダー ドを確立 し、その後 か ら付加価値の高 いビジネスを展開 するもの 、開発当初 か らソー スコー ドを公開 して しま うオープン

ソース等、 ますます複雑 になってきている。 こ うした変化 は政府支援 プロジェク トにお ける知的財産権戦 略に何 か影響 を及ぼ してい るのだろ

うか。

5.複 数企業が協 同で行 う政府支援 プロジェ ク トの場 合、知的財産権 の取 り扱 いは企業間で どの よ うにな ってい るか。

6.上 記の問題 と関連 して、成果物 が特 にソフ トウ ェアの場合 ど うか。

7.米 国政府 は政府支援研 究開発 プロジェク トの成果物 と して、 ソース コー ドの納 入 を要求 するの か。

8.上 記5,6,7を 総 合 して考 え、知的財産権 の ルールが うま く規 定 されていない場合 、せ っか くの政府支援 プロジ ェク トの成果 であるソフ ト

ウェアが死蔵 され、商業化 に生 か されない こ とになる。 これでは税 金の無駄使 い とな って しまう。米国 では どのよ うに対処 しているのか。
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lntellectualProperty USSoftwareIPSystem 口
lntellectualproperty(IP)lawprovidestheframeworkwithinwhichthe

legalrightsinthe`productsofthemind'arecreated ,allocatedand
enforced

●

●

●

●

●

Intellectualpropertycanbedefinedmostgenerally

astheintellectualproductsofthehumanmind

Asystemofintellectualpropertylawprovides

propertyrights(ierulesofownershipand

permissibleuse)intheseproducts

ThefundamentalpurposeofUSIPlawisto

provideincentivestodevelopfurtherinnovations,
ornewlP

Themechanismbywhichtheseincentiveswork

generallyfollowsthemechanismemployedinthe
USsystemasawhole-namelyeconomic

inCentivizatiOn

WorksnotprotectedornotprotectableunderanlP

systemaresaidtobeinthe`publicdomain'-in

otherwordsnooneholdsanyrightsintheIP ,and

noonecanmanywayrestrictanymemberofthe

publicfromusingthat肝inanywaytheyseefit

Definitionofthesubjectmatterto

whichtheIPiawapPiies

Asetofrequisitestorprotection,eg

Whatqualitiesthesubjectmattermust
possesstobeprotectable

WhoisentitledtoasserttheIPright

Whatproceduralstepsmustbetakento
acqulreorretalnthelPrights

Asetof(exclusive)rightstoexclude

otherpeoplefromcertainactivities

Apublicpolicylimitationonthe

eXtentOftheOWner'SintelleCtUal

propertyrights

Aprocedurefordeterminingwhether

infringementhasoccurred

Aspecificationoftheremedies

available
7



IPl_egalContext

難蝋 騨 繍 囎 ・謙轍鱗顯鍵

USSoftwareIPSystem

國
口

IPprotectionrestsinasometimesuneasybalancewith

standardsandantitrustregulation

industry

Antitrust

lPProtection

Rewardinnovationwithexclusiverightsto
itsexploitation

Protectedbylegislativerecourseusually
initiatedbyprivatelitigation

Uniformpolicy(althoughcomplexand
variedimplementation)

Preventexploitationofinnovationby

Protectedbylegislativerecourseusually
initiatedbypubliclitigation

Uniformpolicy(althoughcomplexand
variedimplementation)

1ndustrystandards

Encourageindustry-wideadoptionof
commonstandardsinemerging

technologies

Nodirectlegislativerecourse(abouthalfof
allstandardsareestablishedthrougha

voluntaryprivatelgovernmentprocessof
consenSUS)

Nouniformpolicy(approximately400
standards-settingorganizationsintheUS,

allprivate)
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DefinitionofSoftwareforIPpurposes

1磯H葺 穰掴耀 …窯蘭繕灘懸墾猫繕醸藁繊難覇籔繰 .

USSoftwareIPSystem 口

enpracticalterms,`software'consistsofsourcecode,objectcode

anddocumentation

§◎ぱ ¢ecode

－The,prograra,generallyw醗 賠nina揃9h

Unde目yingapproachandactualal9◎ 痕hms

a・re¢leartotheuser

Technlcaldocumentationcanbeinc'1/uded

翻rectiyilnthes◎urcecod6

0biect60de

-Thepr㎎ 爆m ,generallyinanexecutab韮e

(mac絨nela㎎ua目e>{orm

－ τhesuppo川ng'i筒 ξ建ruC‡ionstorUS白

e稗函ana§ ◎ftsandn◎t●s,whichgivesaway

●

●

●

lnthecommercialarena,thethreecomponentsof

softwarearetreatedequallyinthetermsofa

Iicensee'susagerights.Softwareisgenerally

definedtoincludeallthree,andlicensee'Srights

referto`software'ratherthanindividual

components

lngeneral,however,commercialentitiesselling

pre-packagedsoftwaredonotprovidecopiesof
sourcecode(withtheexceptionofso-called
`OpenSource'software) .Contractorsdeveloping

workforhiredoprovidesourcecode-this
requirementisusuallyexplicitlyaddressedbythe

parties'contract

lnpractice,acommercialentity'sviewistypically

thatthebestIPprotectionisnon-disclosureof

sourcecode.CommercialIicensesare

consequentlya`righttouse';usersareprevented

frommodifyingsoftwarebythesimpleexpedient

ofnotknowingenoughaboutit
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SoftwareLegalFramework
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USSoftwareIPSystem

国
国

Legalprotectionforsoftwaregenerallytakestheformof
`patent'or`tradesecret'

●

●

Asa`literarywork'or`writing',softwareisprotectedby
copyrightIaw.TheCopyrightOfficebeganacceptingsource
codelistingsascopyrightablesubjectmatterin1964;in
1980,Congressexplicitlyadded`machine-readable
computerprograms'totheCopyrightAct

Asa`machine'which`processes',softwarewhichis`new,
non-obviousanduseful'canbeprotectedbypatent.
Softwarewasgenerallybelievednottobepatentableuntila
landmarkSupremeCourtjudgementin1981,sincewhich
thenumberofsoftwarepatentshasbegunincreasing
steadily

Asa`compilationofinformation'whichis`usedinone's
business'and`providesonewithanopportunityfora
competitiveadvantage'andalso`whichismaintainedasa
secret',softwareitself,and/ordocumentation,and/or
componenttools,algorithms,techniquesetc,canbeheldas
tradesecrets.Tradesecretsareprotectedby`commonlaw'

(iecase-by-caseappiicationofgenerallaws,ratherthanthe
morespecific`statutorylaw')atastatelevel.

`copyrighV
,

豹n薮chin登 匂ぱh◎$法 幣慈dll縫摺 《)f

¢on鱗 爆 ¢線撤 †織PP豊B$鎗 鯵et繍 。
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頴m醸 撤neouslyaw◎fk◎f
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治venti◎n.韮nCiros§k: .,g鮪 ぽ璽

暮樹睡a鴇 杜糟 搬 臼ssig嬢 翁藁遼餓

慈¥s麓〕m卿

き嚢梧 籔套捺蒙u暑IP『op套n厚 裁nd
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SoftWarelp`Uniqueness' USSoftwareIPSystem 1□

Severaluniquecharacteristicsofsoftwareposefundamental

challengestotheIPprotectionsystem

UniqueIPaspectsofsoftware

Thecostofsoftwareisalmostentirelyindevelopment,withlittleornoneinproduction/

replication/distribution,andthebarrierstoIPabusethatexistinotherindustriessuchas

automobilesoraircraftdonotexist

SoftwarecombinesaSpectsofa`literarywork',wheretheactualformofexpressionisimportant,

anda`machine',wheretheprocessemployedisimportant-thismeansthatsoftwareis`eligible'

forbothcopyrightandpatentprotection

However,neithercopyrightnorpatentprotectionforsoftwarekeepsailstakeholdershappy-a

substitutegeneratedbyacompetitorcanbesufficientlydifferentnottoinfringecopyright,andyet

performthesameessentialfunction;apatentdefinedtoobrOadlycanimpingeonpartsof

softwareperformingquiteadifferentfunctionasawhole;apatentdefinedtoonarrowlyaffords

noprotectionatall

Softwareisgenerallycombinedfromdiscreteelementsputtogetherinnewways-henceIP

protectioncanbemisusedtoclaimthatotherusesoftheelementsareinfringements

12
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SoftwarePatentProtection
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,SethShulman)theFuture

●

●

●

●

Softwarecanbeeligibleforelther`utlllty

patents'(processes,lmprovements,ideas-
butnotalgorlthmsalone,whlchareheldtobe
`expresslonsoflawsofnatureorsclence'-17

yearprotectlon)or`designpatents'
(apPearance,14yearprotectlon)

lnreturnforpublIcdisclosureofhlslnventlon,
theownerofapatentcanexcludeothersfrom
maktng,uslngorsellingltlntheUS(orgranta
licensetodoInreturnforroyaltypayments)

lnordertorecelveapatent,asoftware
inventlonmustbe`novel',have`utlllty',be
`non-obvlous',andbeproperlydlsclosed

Mostdebateoversoftwarepatentscenterson
thecrlterlonof`non-obvlousness',whichIs
assessedbythePatentOfficewhlchperforms
asearchfor`prlorart'(leInventlonsandideas
mexlstenceatthetlmeofthepatentwhlch
wouldhavemeantthatthelnventlonwasm
factobvloustothoseawareofthem)
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SoftwarePatentProtection USS。ftwarelPSystem□

However,softwareprotectionbypatentsishighlycontroversialand

widelyheldtobedetrimentaltothesoftwareindust

●

○

●

●

●

Oneofthebiggestproblemswithsoftwarepatentsisthatthe

USPatentOfficedoesnothaveaccesstosufficientinformation

tobeabletodetermineaccuratelythestateofthe`priorarゼ

Mostsoftwareisnotpatented,butheldastradesecrets-ieitis

notdisclosed,andhencecannotbereviewedbythePatent

Office;inaddition,unlikethechemicalmechanicaland

biotechnologyfields,thePatentOfficedoesnotyethavea

centralizedcomputerdatabaseofsoftwarepatents ,although

theyarebeingdeveloped{egbytheSoftwarePatentlnstitute

andbyIBM(the`lntellectualPropertyNetwork')}

Thesoftwareindustryismovingsofast ,andattractingsomuch

talentfromsomanydifferentareas,thatestablishingwhetheror

notanlnventionwouldhavebeenobvioustoanyoneisan

almostimpossibletask

Softwareissocomplexthatestablishingitspurpose ,and

perhapsitshiddenpurpose,canbeverydifficultforpatent

examlners-RichardStallman,theOpenSourcechampion
,

testifiedatthe1994PatentOfficeSiliconValleyhearingthata

colleagueofhishadwonapatentonan1845scientifictheory

byembeddingitinasoftwareprogram

Thosebestqualifiedtoestablishpriorartareoftenthose

accusedofinfringement-whilethisiseffectiveinrepealing

inaccuratepatents,itiscostlyforthecompaniesaffected

Thecostofsoftwarepatentsto

theindustry

ln1993Compton`sNewMediawas
granted41patentswhichenabledthemto
Claimroyaltiesonvirtuallyallmultimedia
CD-ROMs.Afterlengthyandexpensive
investigation,thepatentswereoverturned

Acceptingthatsoonerorlatertheywill
facepatentinfringementclaims,many
companies`fightback'byfilingforpatents
theyfeeltheycould`trade'(incross-
iicensingagreements)iftheyweresued

Manycompaniesregularlyspendmillions
defendingpatentclaims
-Adobespent$4 .5mand3500man
hoursofitsprincipalscientistdefending
a1992claim

-Autodeskspent$lmdefending17
claimsoveraperiodoffiveyears

-AmericanMulti-Systemswentoutof

businessduetolossofcustomertrust
afterapatentsuit(whichthey
ultimatelydefeated)

ln1997,IBMuseditsarsenalofsoftware
patentstosecurecross-licensing
agreementswith52companies
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lndustrySupPortforSoftwareIPProtection USSoftwareIPSystem

團
口

1ndustrysupportforbothcopyrightandpatentprotectionfor

softwareisweak,exceptincertainkeyareas

TypeofsoftwarefunctionPatent
lC・叩ight

鍵

Both Neither Respondents

Sourcecode2% 3% 8% 318

Objectcode2% 3% 27% 293

Pseudocode 37% 1% 1% 61% 278

Moduledesign 18% 9% 1% 72% 269

Agorithms 9% 12% 1% 79% 303

Userinterfacecommands 6% 1% 0% 92% 294

Icons 43% 1% 1% 56% 307

USerinterfaCelayOUt 19% 1% 1% 79% 302

USerinterfaCeSeqUenCeS 9% 9% 0% 90% 295

Lookandfeel 5% 0% 0% 94% 312

USerinterfaCefUnCtiOnality 4% 0% 91% 300

Computerlmages1%

5%

-
-^∨.."一 ・

㎜

33%

0% 18% 316

(Weighted)Averages 4% 1% 63%

Source:Siggraph,from`ThelmpactoflntellectualPropertyRightsonUSCompetitive
lnfrastructure',NCMS1994
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lmportanceofNon-Disclosure
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Inpractice,protectionforsoftwareisasmuchafunctionof・non-

disclosure'as■tIsoflegalprotection
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●

●

Aliterarywork,suchasanovel,cannot

readilybereproducedbyanotherwho

simplyreadsit,sincetheproductionofa

workbasedonthesameidearequires

literaryskillequivalenttothatofthe

originalauthor

Howeverseeingsoftwaresourcecode,

andunderstandingitsoperation,isoften

enoughforaskilledprogrammerto

produceacopythatissufficiently
differentnottoriskcopyright

infringementlitigation,butessentially
`copies'theideasoftheori

ginal

Hencenon-disclosureofsourcecodeis

acriticalelementofsoftwareIP

protection.-t

A吻 ∫ssμe甜rgovemmenfc。ntract・rs's伽'eＬfbre納e伽r・rnottheyareforcedt・

d'sc,osesoμrcecodetothegovernmθnt,aηd1〃 カetherornotthegovernmentw輌"

dfSC'ose'ttoothers
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USSoftwareIPSystem

国
国

Voices-CallingforradicalreformintheUSsystemofsoftwareIPヅ
protectionarρgrowingtouder

●

●

■

●

lndustryPlayersareincreasingly
complainingthatthegrowthofsoftware

patentsiswaStingvaluableresourcesthat
couldbedevotedtoinnovation

Theoristsaredenouncingthecurrent
systemofIPprotectionasinadequatefor
software,whichhascharacteristicsoflP
traditionallyprotectedbybothpatentand
copyright,butwhichalsocomes
dangerouslycloseto`fundamentaI
concepts'which(accordingtoIPlaw)
shouldbeavailabletoalI

TheOpenSourcemovementiscreatinga

newmodelof1'Pownershipand

distribution,thφeventualimpactofwhich

couldbefar-reaching(seeSectionE)

SomeviewthelopennessofgovernmentIP

asathreattoUSinternationaI

competitivenesS,enablingforeign

competitorsto`catchupforfree'

、
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USSoftwareIPSystem

圏
口

TheUSsystemofIPprotectionisalmostcertaintoevolveinthenear

future,butthedirectionofevolutionisunclear

OPEN-

NESS

MOREOPEN-NESS

・TheamendmentstotheFOIA

accidentallymeanthatcontractorsmay

havetomakesourcecodeavailableto

competitors(thismayormaynotbe

reversed)

●ThegrowthoftheOpenSgurce

mOVementmayenCOUragegOVernment

toprovidesimilarprovisionsinits

dealingswithcontracto「s

・Governmentcouldeliminatesoftware

patentsinthewaythatitdecreedthat

surgicalprocedurescouldnotinfringe

patentsin1996

7「ODAγ

●Goverhment-generatedIPisopen

●Private-generatedIPisclosed ,and

increasinglyprotected・bypatents

・Government-fundedprivate-

generatedIPisclosed`enough'to

enablecommercialization

CLOSED・

NESS

NOCHANGE

●BasicallythestanceoftheReportofthe

WorkingGrouponIPRightsイIPandthe

Nll'

・Althoughlegislativeamendmentshave

beenproposedinrecentyears(egthe

More"aBill),fewhavebeenpassed

MORECLOSED-～ εSS

●lnresponsetothecalls

formoreprotectionof

UScompetitiveassets,

thegovernmentcould

takeamore

protectioniststanceof

itsownIP
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High・LevelGovernmentPolicy USSoftwareIPSystem

國
口

Officialgovernmentpolicyatthehighestlevelisthatprivate

contractorsretaincommercialrightsinsoftwaredevelopedunder

governmentcont「act

``εa◎hagencyheadsba鍵
…c◎ ◎perate,underp◎ ‖cy登 繍danceprov韮dedあy

theOffice◎fFederalPr◎curemenlP◎ §cy,w薩h額ehead$◎fthe◎ther

affecteddepartme臓tsandagencies,inthedev剖 ◎prtent◎faunif◎rmp◎ §◎y

permiRingtederalc◎ntract◎rst◎fetaintightsi・ns◎ftWafe,engine'ering

draWirtgsand◎therte◎hnicaldatagenぽatedbyfede国grantsand

CORtraCtSiineXChangef◎rrOyal‡yfeeUSebyOr◎nbehalfOf‡h日

Exθ 窃」ガγθ ◎邪論r∧ め'7259プ,`Fa《 鏡醐紐 甜?9邊 ㏄ ●8S拍Sc纏 持C■a口d7禰 詐no『ogヅ
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High-LevelGovernmentPolicy USSoftwareIPSystem 口

GovernmentpolicyisnottodirectlypromotethesOftwareindustry,

butrathertolettheactionofthefreemarl《etexploitsoftwareIP

・TheUSgovernmentdoesnotseekto

promotethesoftwareUSindustry,butrather

toenablethesoftwareindustrytohelpitself

●lngeneral
,rightsareavailabjetocontractors

forsoftwaretheydevelop,buttheymust

proactively`claim'them

・lncomplexsituations
,thecontractorsare

abletonegotiateupfront-sothatafair

rightsallocationisagreedbeforework

commences

・Whereverpossible
,thegovernmentis

movingtowards℃OTS'purchases,forwhich

itreceivesonlysimilarrightstoanyother

buyer;asamonopsonist★,thegovernment

canprovideasubstantialmarketforsoftware

productsinitsownright-butitdoesnot

supPortfailingcompanies;rather,it

evaluatesandpurchasesthebestpackages

llTheUSgovernmentdoesnot

havemuchofapolicyof

promotingthesoftwareindustry

orintellectualpropertyin

general`I

Jo力 ηOverton,ρastChairmanorABA

(AmericanBarAssociation/Committee

308`Government月e/a施nsto

Copyright'

'Amonopsonistisasingle
,dominantbuyer(a

monopolistisasingledominantseller)
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Governmentinthesoftwarebusiness
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USSoftwareIPSystem 口

Thegovernmentcannotholdcopyrightinworksitcreates ,
suchworksareinthe`publicdomain'+

●

●

●

●

●

andall

;::t跳 ご 耀=鵬7=瀦siness'by「eseMngexpl・itati・nrightsf・r

69鵠 罐li=;rξ 曝 書鵠t罐3瓢::臨B確 認 躍;嗜
thewaythatabuslnessortinancialinstitutioncan(andshould)have(theonly

exceptionto廿1isg孚neralprinciplewouldbewhenanationalsecurityinterestrequires

protectionagamstimproperdisclosureofinformation)

Thefederalgovernmentcannotholdcopyrightinanyworksitdevelopsitself
,andall

governmentworksaredeemed`publicdomain'.Governmentcanhoweverbe`assigned'copyrightb

ytheactualauthor★

Publicdomainwgrksaremadeavailabletothepublicthroughclearinghousessuchas

theGeneralServicesAdministration's`FederalSoftwareExchangeCenter'

Governmentcanaskacontractortosigna`workmadeforhire'agreement
,inwhich

casethegovernmentisdeemedtheauthor,andtheworkwouldbeinthepublic

domain.A`workmadeforhire'agreementnormallycovers=
-aworkpreparpdbyanemployeewithinthescopeofhisorheremployment

-oraworkspeclallyorderedorcommissioned(onlyundercertainspecificcircumstances)

+鑑 馴 鰯麗§羅 馴 繊 麗耀 罐 馴 鞠 竃↓;ls
★ 鍋 鶴 鵠;i鍋 酬 楳;駕艦 罐

も1馴ttenag「eement(fo「exampleabook
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1
IPfromFederalAcquisition uSS。ftwarelPSysteml□

IPdevelopedinthecourseoffederalacquisitionisgoverned

primarilybytheFARandDFARS

・Intellectualpropertylawprovidesa`defaultsetting'

ofrightsallocationwhensoftwareiscreated

・WhenIPisdevelopedunderacontractbetween

parties,thecontractcanreplaceorsupPlementthe

rightspolicyofintellectualpropertylaw

・lnthecaseofgovernmentacquisition
,allcontracts

aresubjecttothepolicyoftheFederalAcquisition

Regulation(FAR),whichhastheforceandeffect

oflaw

●'lndividualagencieshavetheauthoritytoadopt

supPlementaryregulationswhichcaninsome

circumstancescontradictorchangetheFARpolicy

・AsfarassoftwareIPisconcerned
,themost

noteworthysupplementistheDFARS(Defense

FARSupplement),whichisquitedifferentfromthe

FARinitstreatmentofsoftwareIP

FAR

●Part27
,entitled`Patents,Data

andCopyright'dealsspecifically

瓢 認 瀧:9‖i8:1「潔ln
Part52setsoutthestandard

contractclauses(tobeincludedin
acquiSitiOncontracts)that
implementthispolicy

DFARS

DFARSsection227includesthe
section`RightsinTechnicalData
andComputerSoftware'which
substitutesforFAR27inDOD
contracts

DFARSsection252containsthe
DODstandardcontractclausesto
beusedinplaceofthoseincluded
intheFAR

24



AgencySoftwareSpend
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USSoftwareIPSystem

團
口

TheDODaccountsforabouthalfofgovernmentsoftwarespend
,

withthevariouscivilianagenciesmakinguptheremainder
Sha捧s◎f糟98fed懲 蘭IAε 》P蔭q磁 灘nen曇

日§e・fu職糟,Sup鋼1・ie暮 暮蹴雲
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47%
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鱗窃抽櫛

●

●

TheFPDC(Federal

ProcurementDataCenter)

doesnotgatherstatisticson

softwarefundedasaby-

productofcontractsand

grantsostensiblyfordifferent

purposes

Totalgovernmentsoftware

spendisactuallyamuch

higherproportionofthe$27

billionR&Dspend,andofthe

some$200billiontotal

acquisitionspend

Forexample,studiesofDOD

spendalonefoundthat

softwarespendwasaround

$12bnin1985,and(expected

tobe)around$30bnin1990★

Source:FederalProcurementDataCenter
★ ℃omparativeStudiesinSoftwareAcq

uisition',StevenGlaseman,1988
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GovernmentNon-Disclosure lUSSoftwareIPSystem 口

ThelegalterminologyusedinFARandDFARSleavesmuchroomfor

debateoverthetreatmentofsourcecode

FAR27.401definescomputersoftwaretomean
`computerprograms

,computerdatabasesand

documentation',Governmentrightstosoftwareapply

equallytobothprogramsanddocumentation.The

term`sourcecode'isnotused,butsincesourcecode

mustbeeithera`computerprogram'or
`documentation'

,itisimplicitlycovered.

lnDFARS,computersoftwaremeans`computer

programsandcomputerdatabases'.`Computer

programs'aredefinedinDFARS227.421as`aseries
ofinstructionsorstatementsinaformacceptabletoa

computer,designedtocausethecomputertoexecute

anoperationoroperations'.

DocumentationisdefinedinDFARS227.421as
`technicaldata`Technicaldata'is|aterdefinedas

`recordedinformation
,regardlessoftheformor

methodofrecording,ofascientificortechnicalnature'

FARdefinitionsdonotexplicitly

■ ■ レdistinguishs。u「cecode・butthe

FARtreatsrightstoallelementsof

SOftWareintheSameWay

⇒

lnDFARSdefinitions,sourcecode

couldbetreatedaseithera
`computerprogram'oras

`docUmentation'(`technicaldata')
,

andrightstreatment-includingthe

abilitytonegotiaterightstreatment
inindividualcases-isconsequently

opentointerpretationandvariation

onacase-by-casebasis
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'「
ypesofGovernmentRights USSoftwareIPSystem

Governmentrightstosoftwarepurchasedordevelopedusing

governmentfundstakeoneofthreeforms

団
団

ご:彗in・蓑ii斑i辮di:籟i嚢蒙類
㌔…R章麟 奪i姻

、,:慕i鯵鱈鋳 ンiiii ・嶽 難癖 編i鯨嚢麹iii‖

iilii……鄭i驚鱒i拳i}・ 諦7
●Usethesoftware(FARandDFARS) ●Usethesoftwarewlththecomputerfor ●Usethesoftware

●Dup|lcatelt(FARandDFARS) whlchltwasobtamed(FARand ・Dupllcatelt

●Releaselt(DFARS) DFARS) ●DlscloselttosupPortservlce

●Dlscloselt(FARandDFARS) ●Useltwlthabackupcomputerlfthe contractorsunderanNDA★

●Preparederlvatlveworksoflt(FAR) flrstcomputerbecomeslnoperable

●Publlclydlsplayandperformlt(FAR) (FARandDFARS)
●Passtheaboverlghtstothlrdpartles ●Copyltforbackuppurposes(FARand

(FARandDFARS) DFARS)
●Modlfyltandcomblneltwlthother

software(FARandDFARS)
●Dlscloseltandreproduceltforuseby

supportservlcecontractors(FAR)
●Useltw|thareplacementcomputer

(FAR)
Notes Notes Notes
●Unllmltedrlghtsarenotthesameas ●Thegovernmentlsallowedtousethe ●Thegovernmentlsallowedtousethe

ownershlp,becausetheyarenot softwarefor・ltsonglnalpurpose,andto softwareforthepurposeforwhlchltwas

exclUSIve useltlnfurther(orlglnallyunforeseen) orlglnallyintendedonly
●Theyarealsonotthesameasplaclng governmentwork ●GovernmentPurposeLlcenseRlghts

theworklnthepubllcdomaln,slnce arenotexpllcltlyso-namedmtheFAR,

(whetherFARorDFARS)the butaretheapProxlmateequlvalentof

governmentrecelvesonlyasubsetof therlghtsobtalnedlfacontractorc巳lms

allposslblerlghts copyrlght

●UnderDFARS,GovernmentPurpose

LlcenseRightsareavallablefor
'technicaldata'

,butnot{or`computer
software'

★NDA=Non -DisclosureAgreement
27
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GovernmentRightsObtained USSoftwarelPSystem
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口

Thetypeofrightsthegovernmentobtainsforsoftware

thesourcesoffunding,fundingagency,andindividual

negotiations
=・';:・.・;i・;・ …i

;:・層

9
㌔

㌔ r,

i…::パ胎
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So1耐varedeveloped

bygovernmentusing

governmentfunds

●Nocopyrlghtexlstsln

(norlghtsare

work,andwork{sIpubhcdomaln`

a廿achedtothework)

●Bydefault,governmentobtalns`Unllmlted ●Contractorautomatlca‖yrecelves

Rlghtslbutdoesnotowncopyr|ght copyrlght,Inwhlchcasegovernment

Softwaredeveloped
●Contractorhasoptlontoclalmcopyrlghtln

theworklfcontractorclalmscopyrlght,

generallyrecelves`RestrlctedRlghtslm
lprogramsl

,・andIGovernmentPurpose

byprivateentity andthegovernmentgrantslt,the LlcenseRlghts'ln`technlcaldata'

usinggovernment

和nds

govemmentrecelvesonly`Government
PurposeLlcenseRlghts`

●Governmentcanappendthe`speclal

worksclause`(lncludedlnDFARS)tothe

●Copyrlghtlsgenerallysoughtandgranted contract,lnwhlchcasethegovernment

●Governmentcanrequestcontractorto vestscopyrlghr,andholds`Unllmlted
`asslqnlcopVrlghttoqovernment

Rlqhts`

●Governmentgenerallyrecelves
`RestrlctedRlghts'ln'programs'

,and

So1㎞aredeveloped ■GovernmentgenerallyobtalnsIRestrlcted

`GovernmentPurposeLlcenseRlghts'ln

`technlca|data'

usingPrivatefunds

(℃OTSI=CommerclalO行

Rlghts`

●Governmentcannegotlateforgreater
■Governmentcannegotlategreaterrlghts

●Governmentcanrecelvelessthantheset

theShelf) rlghts
ofRestrlctedRlghtsonlybyaprocedure

of'permlsslontodev|atel(butprocedure
lscumbersomeandrarelylnvoked)

Softwaredeveloped

using`mixedfunds'

(somecommerclalparts,
perhapsmodlfieduslng
governmentfunds;some
government-fundedparts)

●Governmentgenerallyobtalnsnghts

equlvalenttoIGovemmentPurpose

LlcenseRlghtsI

●The50%po|nt(basedon%oftotalcosりls

generallythethresholdformlxedfundlng

treatment(lndustryfundlngbelow50%

recelvesthesametreatmentasO%)

・Noseparatetreatment

depends

contract

on

★Thegovernmentisprevented

by§1050ftheCopyrightAct

fromvestingacopyrightina

work(ie`claiming'acopyright

inawork)-itis,however,

allowedtoownpreviously-

existingcopyrightsassignedto

it,

Thismeansthatacopyright

supposedlyvestedbythe

governmentaccordingtothe
`specialworks'provisionmay

notbeenforceableinaCourt

ofLaw.

Thislegaluncertaintyhasnot

beenresolvedortestedinthe

Courts.
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GovernmentRightsObtained USSoftwareIPSystem 口
Softwaredevelopedusingmixedfundingisgenerallythemost

COntrOVerSialarea,

●

●

andmuchuncertaintyoverrightspolicyremains

灘 欝欝翼灘 欝騰 竃羅騨
－Softwareisgettingmorecomplicated ,

一蹴:=認
r5囎 ㍑ξ忽瓢 総 ㍑=瓢1鵠=Technd・gy

総懸麟鷲馴 羅馴馴 駕…灘鱗耀=誌
i罐 竃罐 騨8と謡==f=蹴;認 識

翼蕪(離礁 撫 黙黙 麗麗灘艦i:
ぽ=i㌫ 臨&鵯 麟;翻:瓢ove「technicaldata「ights(whichc・ver

TheFARrequiresthatwhenthecommercialsoftwarecostslessthan50%ofthetotal ,itwill
recelvethesametreatmentasthesoftwareunderdevelopment .Thiscostassessmentisoften
verydiffiCulttomake,andconsequentlysomewhatarbitrary .lnpractice,however,the

;8=罐 罐;8瓢 ㍑ξ=留 織=c;r蹟 題thegove「nment「eceiveS
Negotiationishoweverpossibleineveryinstance-itisexpresslypermittedbyFAR27 .404
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Universitiespowerbalance USS・ftwarelPSystem□

Universities,historicallythelargestrecipientsoffederalfundsand

generatorsofIP,holdasignificantbalanceofpowerinlPrights
negotiationswiththegovernment

● Theconceptofthe`freemarket'goesbeyondtheeconomicvalueofideas:itdefinesthe

rolesandrelationshipsofallthestakeholdersinthesystemofresearchandidea

production

● Forexample,universities,whoreceivealargeproportionofthetotalFederalfundingfor

researchanddevelopment,andgenerateaIargeproportionoftheUS's`new'IP,are

powerfulandimportantstakeholders=universitypolicies,asmuchasgovernmentpolicy

determinetheeventualfateofIP

-TheUniversityofCalifornia★ ,inits℃ontractandGrantManual'statesthat`thepublicationpolicy

requiresthat,withlimitedexceptions,theUniversitywillundertakeresearchorstudiesonlyifthe

scientificresultscanbepublishedorotherwisepromptlydisseminated_theUniversity,in

general,mustowntheresearchresultscreatedundersponsoredresearchagreements'

● Historically,thepowerandproactiveuseofIPbyuniversitieshasmeantthattheir

policieshavehadasmuchofaroleinshapingUSpolicy(includinggovernment

regulations)asgovernmenthasitself

★1鵠 艦 謡

1驚翻 瓢96s≧ 雲 霧6言 麟alschools,31awschools,manages
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Governmentnon-disclosure
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USSoftwareIPSystem 口

GovernmentisboundbytheFOIAtodisclosefederally-funded

informationtothepublic,butoftenavoidstheissuebynotrequiring

contractorstodisclosetheinformationtoiti'nthefirstplace

●

●

●

UndertheFreedomoflnformationAct(FOIA),theGovernmentisrequiredtodisclose
certaininformationtoanymemberofthepublicthatrequestsit,barringcertain

exceptionsintheinterestsofnationalsecurityn

Thismechanismcanbeusedbycompaniestoobtaincopiesofanydata★(software)

suppliedtofederalagenciesunderfederalcontract,aswellasanydataproducedby

federalemployees(regardlessofwhoownsthe`copyright')

lnthetraditionof`preventionisbetterthancure',therefore,oneofthekeymecharlisms

forprotectingsoftwareandotherdataissimplyforacontractornottodisclosethe

entiretyofthedatatotheGovernmentsponsoringagency

A1995studyofanumberofDARPAprojectrecipientsfoundthatDARPA'sflexibilityin
notrequiringexhaustivecopiesofdatawaskeytotheirsubsequentcommercialuse+

Q

★

十

磯 鴫↓需 細 部鵠62t9‖』罐i瓢 馴罐5t67t隅瓢8=8瓢 。§鍋 誌
softwareisconsidereddataforthepurposesofIPlegislation,exceptwhenexplicitlydefinedotherwise
`ParticipantviewsofAdvancedResearchAgencyOtherTransactions'

,1995,lnstituteforDefenseAnalyses
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Governmentnon-disclosurepolicychange USS。ftwarelPSystem□

Thegovernment,perhapsunintentionally,iscurrentlyembroiledina

controversyconcerningnew19981egislationtoopenfederally・

fundedresearchdata

●

●

●

●

●

AriderintheFiscalYear19990mnibusAppropriationsAct,passedin1998,requirestheOfficeof

ManagementandBudgettomodifyCircularA-110★tostatethat`datarelatedtopublishedresearch

findings'willnowbecoveredbytheFreedomoflnformationAct(FOIA),andconsequentlymustbe

madeavailabletorequestsfrommembersofgovernmentorthepublic

TheOMBpublisheditsproposedrevisionsonFebruary4th1999,butisacceptingpubliccomments

untilApril5th;theissuehasraisedwidespreadconcern,andhasbeentakenupbynumerousinterest

groupsforthescientificcommunity,inparticulartheAAAS+

Therevisionswouldaffectnon-profits(includingmostuniversities)engagedingrant-fundedor

cOoperativeresearchprojects,butnotprivatecontractors

TheOriginalintentionoftheriderwasentirelywell-meaning-toenablebeneficialpublicaccessto

governmentdatawhichwasoriginallyintendedforpublicbenefit.Forexample,ifthegovernment

cQnductsasurveyofnursinghomesorbankingfacilities,then(thetheorygoes)thatrawdatashould

bemadedirectlyavailabletothepublictoinformtheirchoices'-

Asyet,theOMBhasnotexplicitlydefined`data',andmuchconcerncentersbothonwhatmaybe

inclUdedinthisdefinition(suchassoftwaresourcecode),aswellasthepossibleabuseofthe

provisionby`interestedparties'toobtainvaluableresearchdataforfree,andtheconsequentpossible

negativeeffectongovernment-industrypartnerships

tUniformAdministrativeRequirementsforGrantsandAgreementswithlnstitutionsofHigherEduCation
,Hospitals,and

蹴=認i鋼 濡8認 豊鵠 ぽ 認言聯t穿 隅 隅91霊tati。nsoflegisla'i。nintendedtop「ovide
+AmericanAssociationfortheAdvancementofScience

,theworld'sIargestinterdisciplinaryfederationofscientists
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Government-fundedsoftware
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USSoftwareIPSystem 口

Governmentresearchhasmadeavitalcontributioninparticularto

thedevelopmentofprotocolsandsoftwaresub-components,many

ofwhichplayaroleinindustryend-userapplicationstoday
●

●

●

Governmentresearchhasbeendirectly
involvedinfewofthekeysoftwaremarkets
today(personalcomputeroperatingsystems,

personalcomputerproductivityapPlications,
databases,cryptography,enterpriseresource
apPlications)

Howevertheprimaryreasonforthisisthat
commercialproductssuchastheseplaya
relativelysmallroleinresearch,andconversely
theprogramsthataremostusefulinresearch
areunlikelytofindmassmarkets(suchas
weathersimulators,astronomicalorbit
calculators,atomicparticlesimulatorsetc)

Thetwokeyareasofoverlapare=
-algorithms ,subroutines,sub-components,

protocols,programminglanguages-iethe`buildingblocks'ofalmostallsoftware

-certainspecificapplicationswhichhave

managedtofindwiderapplications(see
chartonright)

ApPlicationareaRoleofgovernmentIP

,
・Workonpa廿ernrecognitionby

・egCIA
,NSA,FBIhasledtoa

Dataanalysisvarietyofdatacollectionand

analysistools-databases,data

warehousing,datamining,

personalization

・ManyCAD/CAM/CAEtools

Designaut。mati。neme・gedasabypr・duct・f

aerospacedevelopment

・Somedirectcontributions(eg

lntemetprotocolsandTelnet,Gopher)

toolS
・Manyindirectcontributions(eg

Mosaic,Yahoo,lnktomi)

Mobile∫wireless・Ad-hocnetworking,spread

spectrum,GPS

Operatingsystems●SomeRealTimeOperating

Systems(egV)〈VVorks)
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Govemmentfundinghasplayedanevenmoresignificantroleinthe

manysoftwareapPlicationsinuseinthehigh-performance

computmgandacademicworld
・Manyhundredsofapplication-specific

softwareprogramsareinuseinthe

academiccommunity-afewkey

examplesofwhichareshowninthe

chartontheright、

・Themalorityofthemwereproduced

inthecourseofpriorresearch,often

asby-productstothespecificaimsof

otherresearchproducts

・Thecopyrightinthesoftwarewas

generallyheldbytheuniversityat

timeofproduction(irrespectiveofthe

sourceoffunds-mostofwhichcame

fromGovernmentsources)

●Theuniversitiesthenoftenassigned

thecopyrighttoacommercialentity

(oftenformedbytheauthor)inreturn

forrightstouseanddistributethe

SOftwareinternally

Astronomy,Astrophysicsand

Cosmology

AIPS++,AIPSview,COSMICS,CACTUS ,

KRONOS,MIRIAD,TITAN,ZEUS-2D,ZEUS-3D

ChemicalEngineering ASCENDl∨AspenPlus,Aspen

Dynamics/CustomModeler,gPROMS ,SpeedUp

ComputationalChemistry ADF,AMBER,CADPAC,CASTEP,CERIUS2,

CHARMM(Harvard),CHARMm(MSI),CRYSTAL

95,DISCOVER,DMOL3,FASTSTRUCTURE,

GAMESS,GAUSSIAN94,GAUSSIAN98 ,lnsight
ll,Jaguar,MacroModel,MOLCAS,MOLPRO ,
NWCHEM,Q-Chem,UHBD

ComputationalFluid

Dynamics

FIDAP,CFX,FLUENT,FLUENT-UNS,Nekton,

RAMPANT,STAR-CD,STAR-HPC

DatabaseVisualization AVSExpress,SGIMineSet,VisibleDecisions

Discovery

KnowledgeDiscovelγ Clementine,DBlntellect

MathematicslStatistics AXIOM,BLACS,BLAS,Comphb,DAGH,FFT

libraッ,FFTW,lMSLFoπranlibrary ,LAPACK,

MATLAB,Mathematica,NAGMark17,SMP,

PARPACK,PETSc,PINEAPL,PLAPACK,SAS,

ScaLAPACK,SCSＬS-PLUS,SPRNG

Structural/SolidDynamics ABAQUS,ANSYS,LS-DYNA3D936,LS・INGRID,

LS-NIKE3D,LS-TAURUS,MSC・ ・NASTRAN69,

PDE2D,Spectrum

VisualizationandGraphics AVS,EnSight,FieIdView,lDL,NCARGraphics ,

TecPlot
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Othermeasu「esofsuccess USSoftwareIPSystem

団
団

Giventhatmuchofthegovernment'sresearchfundingisfor

purposesalongwayfromcommercialization,emergenceofthe
commercialsoftwareindustryisonlyonemeasureofthe`success'

ofgovemmentR&D

●Onlyabout54%(1999)ofthetotalfederal

R&Dspendlson`development',or

researchclosetocommerclallzatlon-the

restlsnotllkelytogenerateanydlrect

COmmerClalretUrn

●

●

AlthoughR&Drepresentsonlyabout16%

oftotalgovernmentprocurement(about

$198bnln1996),alargeproportlonof

softwareslmply`acqulred'ratherthan

createdforresearchpurposesIs℃OTS'

Hencethe`success'ofthegovernment's

softwarepurchasingcannotbemeasured

slmplylntermsofdlrectcontrlbutlonto

lndustry-lnaddition,measuressuchasthe

US'sintellectuallead,thenumberof

academlcpapersorcltatlons,andthe

numberoftratnedhumanresourcesmust

alsobeconsldered

'豹 ㈱ ㊨・

800随

?00随

蜘o

㈱o

1・㈱o,

0̂

毒鱒7縦 嚇
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Technologytransfer
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USSoftwareIPSystem

国
国

Anumberofmechanismsoftransfertoindustryofresearch

generatedingovernmentlabsexist,somemoredirectthanothers

・lnthelate1970s
,thevlewthatgovernment-

producedtechnology(prlmarllylnthe

GOGOnatlonallabs)wasnotbelng

adequatelycommerclallzedgainedsome

support

・Theprevatllngoplnlonwasthatthereason

forthlswasthatIPpollcywasopen-slnce

everyonecouldaccessthetechnology,

therewasIlttlelncentlveforonecompanyto

exploitltslncecompetltloncouldeasdy

follOW

●However
,believingthatthlsIPapproach

wasfundamentallycorrect,thegovernment

soughttoencouragetechnologytransferby

speclficallyaddresslngltInlegtslation,

ratherthanbyreduclngorchanglngtheIP

Pρllcy

●Bayh-Dole(1980
,PL96-517),Stevenson-

Wydler(1980,PL96-480),theCooperatlve

ResearchAct(1984,PL98-462),Federal

TechnologyTransferAct(1986,PL99-502)

wereallcreatedwlththlsobJectiveforemost

鰯 繍 蹴 鞠・婚麟8㈱ 爆 揃 纐・織醐n謙 .
r聯 蹴 鎚 櫟 繍i㈱ 蜘 …鵬 ㈱ 端 綱 繍…錘銚,
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Technologytransferthroughpeople USSoftwareIPSystem

団
団

Manycommercialsuccesseshavederivedfromtransferofpeople

ratherthanspecifictransferoftechnology

●

●

●

●

Oneofthemajorimpactsoffederalfunding
forR&Distoprovideatraininggroundfor

ieading-edgesoftwareengineers

Thisobjectiveisexplicitlyaddressedinthe

presidentialbudgetforR&D,andinpractical
termsthemajorityofsoftwareengineers
basedintheUSworkingforleadingsoftware
companiesweretrainedatUSuniversities

Hencealthoughmanyofthesoftware

projectsunderwayatuniversities(andother
spendersoffederalfunds)mayneversee
commercialapPlication,theIPis

neverthelesstransferredindirectIytothe

privatesector

lnadditionthereareseveralwellknown

casesinwhichvaluablelPhasbeen

transferredalongwiththeindividualintothe

privatesector-notalwayswiththeblessing
ofthehostinstitution,however!
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Example・webbrowsers
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USSoftwaretPSystem

睡
口

TheMosaic∫Spyglass/NetscapestoryillustratestheinterplayofIP

policyanddifferenttransfermechanismsofIPtoindustry

OriginalMosaiccOdewritten
bygroupofNCSAstudents
includingMarkAndreeson.
NCSAholdscopyright

Spyglqssformedby

Universityofll|inois/NCSA

studentstosellviSualdata

analysissoftware

developedatandlicensed

fromNCSAtoother
UniVerSitieS

Spyglassre-licenses

MosaiccodetooverIOO

companles,inc|uding

Spyglassbecomes

SOIeCOmmerCia{

liCenSeeOfOriginal

NCSAMosaicsource

codeanddevelops

COmmerCialVerSiOn

Microsoftbeginsto`focuson

theinternet'anddevelops

Explorerbasedonideastaken

fromSpyglass .Mosaic,but
rewrittenfromscratch

SpyglasSdevelopsitsown
modular,embeddedversion

oftheMosaiccodewhich

eventuallybecomesthe

Spyglassembedded
browser

1990 1992 1994

Spyglass

goes

public

MosaicauthorsleaveNCSAandform

NetscapewithJimClark'sfinancial
backing,rewritingtheMosaiccode
fromscratchtoavoidinfringingNCSA
copyright(spring94)

Netscape

releases

Navigとtor

(Octg4ノ

Microsoftreleases

Explorerar|d
"browserwars"begin

1996

Netscapegoes

public(summer96)

1998
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FuturesuCCeSsStories? USSoftwareIPSystem [iコ

Certa;nresearchprogramscurrentlyinexistencecouldpotentially
haveasignificantfutureimpact

ATPFocusedProgramonComponent・ DARPAGLρMOp拍iect
BasedSo粍ware

・85%oftheinstalledbaseofso貿wareconsistsofm勾or ●Ad-hoc★ ・networkingreferstotheconceptofn6tworkihg

customapPlicationsforlargecustomers-expensive,

hand-cra茸ed,errorprone,andone右of己a直kind

equipr舶ntw同chautomaticaliyfinds◎thernetwork ,

elementsandconsequentlycreatesanetwo水

spontaneously

・』TheATPProgramisdeveめpingthetechnologies

neCessaWtoenablesystematically・reusablesoftware・

gomponents・1

・TheDARPAGL◎MOprolectwasfomedwithmilitary

applicationsinmind-theabi§tyto`thrownetwork,

equipme耐outofaplane'andhaveafomlareliable

●A申itionally ,theProgramhopestoencouragean

industryaround翫esecomponents・whgreby.

COmmUniCatiOnSnetWOrkaUtOm訓Ca{lyiSCIearly

appealing

co叩panieswouldexistto`trade'thecomponents

!
・programCommencedin1994 ●Commer℃ialapPlicationsareveryapPealing,and

、

・21active◎rcomp|etedprolects
beginningtotakeshapealready:

-ad-h㏄ しANsforegm
,eetings(Spanwαks)

.A↑P佃nding$433m －rapidrolト ◎ut栂lc◎s(egR{η 貴◎P ,Nomad問

・lnduStrycOstshare$24・8m ・ThelETFhaSa畑(WlaUnCheda恒Sk㈱ ¢d掴ngt。

standa憎izead-hocne杓vorkingtechnology

★`Ad -hoc'isLatinmeaning`dothis'
,andconsequentlyisused

torefertotheideaof`spontaneity'or`gettingonwithit'40
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OpenSource USSoftwareIPSystem

TheOpenSourcemovementisgraduallygainingstrength

1981

鱒84

抱87

1994

1995

1997

1998典nu鍋

1・gs8'・Februa・ty

1998M徴rch

1998May

t998Gune

1998Juiy

11998Al』91Hst

19≦〕8Septernbe華r

1999Janua・ty

]999Ma]匿 …h
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OpenSource
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USSoftwareIPSystem 口

OpenSourceisbothasymptomandacauseofthegradualshiftof

partsofthesoftwareindustrytoaservice-basedbusinessmodel
●

●

●

Companiesaremakingmoneydirectlyfrom

OpenSourcesoftwarebysellingsen/ice

contracts,includingforexamplesoftware

up9radesandsupPort

Thesametrendisinevidenceincommercial

softwarecompanies-Oracleishopingto

gain50%ofitsrevenuesfrom`senlice'by

2000,andMicrosoftisdebatingtheideaof

rentingitssoftware★

Manyotherfamiliarsoftwareapplicationsand

evenhardwaredevicesaregradually

becomingservicesasnetworkbandwidths

increase(seetableopPosite)

lnasenlice-basedworld,thereisno

particularreasonnottorelease
thesourcecode-providingthe

serviceaddsreaiuservalueon

topofthesoftwareitself

金.'

台

蔭

奪

金

車

㍊;蒜ぽ ㌫ 鵠i:「8C彗i=818:麟 ぽ 需i烈:拝9蕊desfo「a
indistinguishablefromthe`service'modelofegRedHat .Somewouldargue,

il鶯繍 馴 こi竃 竃1灘撒 罵罵i㍑t・ll
proportionofuserswouldbecapableofusingthecodewithoutaservice
contractfromMicrosoft43



OpenSource USSoftwareIPSystem 口

ThelegalramificationsofOpenSourcearesignificant,andifthe

movementcontinuestogrowarelikelytoaffectgovemment

treatmentofsoftwareIP

●

●

●

●

MostOpenSourcesoftwareisprotectedbysomevariantoftheGPL(GNUPublicLicense)
inventedbyRichardStallman,whichstipulatestheterm$underwhichthesourcecodeof
modifiedversionsmustbemadeavailable,andspecifiesthatanyprogramwhichincludes
otherGPLcodemustitselfbemadeavailableunderGPL

Thiseffectivelymaintainsthe`spirit'ofcopyrightasitappliestosoftware=
acompanyisfreetotrytosellthesoftware,butwouldonlysucceedinsellingtousers

unawarethesoftwarecouldbeobtainedfreely

acompanyisfreetosellthesoftwarewithaddedservicevalueontop,andseveralcompanies,

althoughsmall,haveprovedthatthisisaviablebusinessproposition

acompanyisfreetomodifythesoftware,butnottothensellthesoftwareasproprietary,

closedcode-rather,theymustuseoneoftheabovetwomodels

OpenSoUrcethereforepresentsafundamentalchoice:sellproprietarysoftware,orsellopen

softwareplus(proprietary)addedvaIue.lfabusinesscanbemadθaroundeithermodel,then

thesecond(OpenSource)choiceisbetter,sinceitcontributesmoreto`humanknowledge',

anditmaywe旧eadtobettersoftware

Sincemuchgovernmentsoftwareisinthesamecategoryasthesoftwareatthecenterofthe

OpenSourcedebate(software`infrastructure'suchasoperatingsystems,toolsandroutines),

thegovernmentmaywellembraceOpenSourceonceitbelievesthatasufficientbodyof

evidenceexiststoshowthatviablebusinessescanbemadearoundOpenSource
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第2章8つ の問題点への回答

Eightkeyquestions
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Summary Eightkeyquesti。ns[t]

直
1

う

一

3

4

5

6

7

8

Hasgovemment'shistoricallyopenIPpolicybenefitedtheUSsoftware
industry?

Whatisthebasicphilosophyunderlyingtreatmentofthethree
stakeholders-government,recipientsOfgovernmentfunds ,andactual
(individual)authors?

Sincesoftwareisrarelybuiltfromscratch,whatinpracticedoes
`softw

.are'mean?Whennewsoftwareusespreviouslyexisting
copyrightedsoftware,whathappenstothecopyrightholder?

lSthe-industry`opensource'movementaffectinggovernmentsoftware
lPpolicy?

HowhastheUSgovemmentdealtwiththehandlingofIPgeneratedby
multipleparties?

lnparticularforsoftware,howhasthegovernmentdealtwithmultiple-

partylP?

AsinJapan,doestheUSgovernmentrequiresourcecodetobe
deliveredtoit?

DoestheUSconsidersoftwarethatdoesnotgetcommercializeda

wasteoftaxpayerfunds?

47



1ぽ 麟 腿t遮 票allyopenlpPolicybenefited
Eightkeyquestions 回

'「h
eUSsoftwareindustryhasbenefitedgreatlyfromfederally-funded

software・butonlyinPartbecauseoftheUS'sopenlPpolicy

●

●

●

●

lngeneral,USgovernmentIPpolicycancertainlybesaidtobeopen
-Softwaredevelopedbygovernmentemployeesoras`workforhire'ispublicdomain

-Governmentgenerallyonlyobtainslimitedrightsinworkdevelopedbycontractors

-Governmentisgenerallyflexibleaboutnotrequiringcontractorstodisclosesourcecode

Government-fundedresearchhasledtonumerousbenefitsforindustry
-Governmentresearchhasledtothedevelopmentofmanybasicalgorithms ,protocolsandsub-

componentswhichplayaroleinindustryend-userapplicationstoday
-Giventhe`fundamental'natureofmuchUSresearch(ieitsdistancefrOmcommercial

application),theUSrecordinachievingcommercialuseforitssoftwareisquitehigh
-Inaddition ,however,governmenthasprovidedavaluable`trainingground'formanyengineers

AlthoughgovernmentIPpolicyhasnotalwaysbeenanactiveagentineverysuccess
storyofprivatesectorIPcommercialization,however,governmenthasprovideda
frameworkunderwhichlPcommercializationwouldnotbeprevented
-Manyoftheresearchresultsinuseinindustrytodaydidnotarriveinindustryspecifically

becauseofgovernmentIPpolicy,butratherthroughtransferofpeople

Inaddition,since1980thegovernmenthasmadeactiveattemptstotrytocommercialize

government-fundedtechnology
-Bayh-Dole(1980 ,PL96-517),Stevenson-Wydler(1980,PL96-480),theCooperativeResearch

Act(1984,PL98-462),FederalTechnologyTransferAct(1986,PL99-502)wereallcreatedwith
thisobjectiveforemost
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EightI《eyquestions 回

Governmentpolicyinfluencestherelationshipbetweengovernment

andcontractor,buttherelationshipbetweencontractorandauthoris

generallydecidedbyIPlegislation

●

●

●

Government-generatedIPispublicdomain

lngeneral,contractor-generatedlPisownedby

thecontractor;however,governmentgenerally

receiveslimitedrights,whichenablegovernment

tousetheIPforitsoriginalpurpose,andtouseit

infuturecontracts

Thetreatmentoftheactualauthordependson

theauthor'scontractualrelationshipwithhis

employer.Typica‖ytheauthorwouldbeeither

轟acompanyemployee(inwhichcasetheemployer

ownsthelP)

品asubcontractor(inwhichcaseownershipwouldbe

determinedbycontract)

晶anacademicresearcher(inwhichcasetheauthor

wouIdgenerallyowncertainrightsinthelP,andthe

universitywouldalsoretainsomerights)

●際tl酬 昌80vemedby

●Generalprincipleisthat

contractorownslP

●Relationshipgovernedby

CopyrightActandcontractor'sIP

pollcy

●謬 言顯Xぎ 瓢 蒜:
,take

rule;universitiesgrantrightsto
individualsinordertopromote
scholarship(egpublication)

A穆撫or
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3Sincesoftwareisrarelybuiltfro -mscratch,whatin

practicedoes.`SoftWare'mean?WhennewsoftWareuses

罐 罐 詰}i離 謬 「ighteds。ftwa「e・whathapPens
Eightkeyquestions 回

TreatmentofIPgeneratedin`mixedfunding'contractsisstillagray

area,withmanypossiblescenariosandcase・by・casenegotiation

●

●

●

●

Whensoftwaredevelopedpreviouslybyacontractorandsoldcommerciallyisusedin

鑑識 ㌫ 罐 嵩i寵認瓢 ㌫ 馴n瓢2竪瀦8糠e
originalpurpose,andtoenablefuturecontractorstouseit

UndertheDFARS,ifthecommercialsoftwareisactuallymodifiedinpreparationofthe
newsoftware,however,governmentwouldobtainthesamerightsinitasitwouldin
thesoftwareasawhole(bydefault,theserightswouldbe`unlimitedrights');underthe
FAR,ifthecommercialsoftwareaccountsforlessthan50%ofthetotalsoftware`cost',

itwouldreceivethesametreatmentasthesoftwareasawhole

Howeverinpractice,whenacontractorclaimscopyrightinawork,the.goverllment
onlyreceiveslimitedrights:undertheFAR,thecontractorhastherighttOclaim

copyrightwithgovernmentapproval;undertheDFARS,thecontractorautomatically

receivescopyright

lnallsituations,withinthisbroadframework,theactualIPtreatmentwouldbe

determinedonacase-by-casebasis.BoththeFARandDFARScontainprovisions

whichenablethespecificrightstreatmentinaparticularinstancetobemodifiedas

appropriate
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41stheindustry`opensource'movementaffecting

governmentsoftwareIPpolicy? lEightkeyquesti。ns 回

GovernmentIPpolicyhasnotyetbeenaffectedbytheOpenSource

movement,althoughthroughitsrecentamendmenttotheFOIAthe

governmentmayhaveunwittinglyformedanopensourcepolicy1

●

●

●

●

GovernmentIPpolicydoesnotyetreflecttheindustryOpenSourcemovement,and

noimmediatepolicychangesarebeingconsidered

However,iftheOpenSourcemovementcontinuestogainsupport,itwillalmost

certainlyeventuallyimpactgovernmentpolicy
-Thekindofsoftwaredevelopedundergovernmentcontractoverlapsstronglythekindof

softwarebeingreleasedusingtheOpenSourcemodel
-Providinga`business'canbemadearoundOpenSource ,OpenSourceisa`better'modelina

largesense,sinceitcontributesmoredirectlytotheavailabilityofknowledge,anditcanresult
inbettersoftware

-AgainprovidingabusinesscanbemadearoundOpenSource ,theIPprotectionused(the
GNUpubliclicense)providesabetterformofprotectionthancopyrightorpatents

Throughits1998amendmenttotheFOIA,thegovernmentmayhaveinstituteda

policybywhichcontractorswiilhavetosurrendersourcecodetocompetitorswhoask
toseeit

lfthiswereaccidental,andgovernmentchoosestoreversethispolicy,then

governmentwillhavechoosebetweenrevertingtothemorerestrictivepolicy(source
codenon-disclosure)andpotentiallymovingtoamoreopen,OpenSource-1ikepolicy
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y罐 ㌫ 瓢s琴eanwiththrha,dling。flP Eigh .tkeyquestions 回

Handtingofrightsgeneratedbymultiplepartiesisinpracticea

relativelystraightforwardissue,withindustrygeneralIythewinner

●

●

`Multipleparty'relationshipsgenerallytaketwoforms:cooperativedevelopment

agreements(CRADAs),andcontractor/subcontractorrelationships

lnthecaseofaCRADA,IPpolicyisdeterminedonacase-by-casebasis,andsetout

explicitlyinthecontract.lnaCRADA,thegovernmentdoesnotdirectlyprovidefunds

totheindustrypartner(rather,thegovernment'scontributionisintheformoffederaI

researchpersonneltimeandfacilities),andsothecontractisnotgovernedbythe

FAR★anditscumbersomerequirements.lnpracticethismeansthatgovernmenthas

greatflexibilitytonegotiaterightssharingagreements

● lncontractor/subcontractorsituations,onecontractor+takestheroleof`prime

contractor'andistheholderofthecontractwiththegQvernment.ltisthiscontractthat

determinestherightsthecontractorwillhold,andtherightsthegovernmentwillhold.

Separately,thecontractorformsnormalindustrycontractswithitssubcontractor(s)
detailinghowrightswillbeshared.Generallysubcontractorsretaincopyrightintheir
work,passingrestrictedrightstotheprimecontractor.

★

十

lnsteaditisaddressedbytheStevenson-WydlerTechnologyInnovationActof1980asamended

bytheNationallnstituteofStandardsandTechnologyAuthorizationActforfiscalyear1989

1nacquisitionsituations,multiplecontractorscannotbecomeprimecontractorＬnvariousgrant

situations(suchastheATP)andCRADAs,multiplepartiescanformdirectcontractswith

government.lnthissituationtheCRADAapproachisusedtoIPrightsmanagement(grantsare

notcoveredbytheFAR,butbyspecificActs) 52



61nparticularforsoftware,howhasthegovernmentdealt

withmultiple・partyIP? EightkeyqUeSti。nS回

SoftwaregeneratedbymultipEepartiesfollowsthesamepatternas

otherformsofmultiple-partyIP,althoughoccasionallyproblemscan

emergewhencommercialsoftwareismodifiedbysubcontractors

●

●

Softwarecanbegeneratedbymultiplepartiesinthreesituations:CRADAs ,contractor/
subcontractorrelationships,andcontractorpurchaseofCOTS(CommercialOffThe

Shelf)software

WithCRADAs,softwarerightsdistributionarenegotiatedonacase-by-casebasisand

generallyrightsremainwithindustry
lnacontractor/subcontractorrelationship,therightsdistributionisasdescribedin

answertoquestion6.However,occasionallyconfusioncanarisewhentherights

p『ssedbythesubcontractortothecontractorarelessthanthosenegotiatedbythe

prlmecontractorwithgovernment.lnpracticethesecasesarerelativelyrare,andare

solvedbyarbitration

PurchaseofCOTSsoftwareconfersrestrictedrightsonitspurchaserasageneral

commercialrule.Evenwerethecontractortomodifythesoftwareunderspecial

agreρmentwithitsoriginaldeveloper,however ,thegovernmentwouldstillonlyreceiVe

restrictedrights(therulesconcerningmodificationofcommercialsoftwareonly

affectedcommercialsoftwaremodifiedbyitsoriginaldeveloper)
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t㍑C:認 識 …溜 。vemment「equi「es。u「ce Eightkeyquestions 回

Thegovernmentisgenerallyflexiblewithregardtodeliveryofsource

code,andinmanycasesdoesnotrequireitsdisclosure

●

●

●

●

Generallyspeaking,whateverpackageofrightsthegovernmentobtains(unlimited,

restrictedorgovernmentpurpose),thegovernmentisentitled★toobtainsourcecode,

sincethegovernmenthastherighttopassthesoftwaretoafuturecontractor,andin

practicethiscanonlybedoneifthegovernmentholdsthesourcecode

UndertheFOIA,however,thegovernmentcanbeforcedtodiscloseanydatainits

possessioninresponsetoareasonablerequest,providingthatdisclosurewouldnot

constituteathreattonationalsecurity.Henceifthegovernmentreceivedsourcecode,

itcouldberequiredtopassittothepublic・ ＼'

Sincedisclosureofsoftwareisinmanycasestantamounttoremovalofintellectual

propertyprotection,thegovernmentgenerallydoesnotrequiresourcecodeexceptin

caseswherethereisacertainneedforfuturemodificationofthesourcecodeeitherby

governmentitselforbyfuturecontractors

Sincesoftwareisofteneitherameanstoanendintheactualresearchconducted,or

intendedforitsoperatingpurposeonlyratherthantobemodified,thegovernment

doesnotrequiresourcecodeinthemajorityofcases

★SinceneithertheFARnortheDFARSactuallyusethetermsourcecode
,howevertthereisnofo∫mallegalbasis

forentitlement.lnsteadtheentitlementrestsonthefactthatsinceincertainsituationssoftwareIsincomplete

withoutsourcecode(suchaswhenthepurchaserknowsinadvancethathewillata!aterdatewishtgmodifythe
sourcecode)acontractorcouldbesaidtobeindefauItofcontractifhedidnotprovldeit.However,mpractlce,
establishingthisconditionwouldonlybepossibleinsituationswherethesourcecodewasactuallynecessaryto

thegovernment,andsotheneedfortheIegaldefinitiondoesnotdirectlyarise.
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EightI《eyquestions 回

Softwarefundedbygovernmentgenerallypaysforitselfwhenitis

acquired,.soalthoughtheremaybeanopPortunitylossifitisnot
commercialized
●

●

・thereisnowasteoftaxpayerfunds

欝 二 輪 灘 耀馴i》i灘紺%)'
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第3章 日本に示唆するもの

Conclusionsandimplications
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ReasonsforsucceSS Conclusionsandimplications 回
TheUSsystemofIPmanagementhasbeensuccessfulasaresultof

anumberofinterrelatedfactors

●

●

●

●

9PpolicywithrggardtoIPdevelopedbycontractorsisopen(inthatcontractorsretainIP)
butprotective(lnthatthosecontractorshavetherightstoexploittheirIP)

IPdevelopedbyfederalemployeesis`publicdomain' ,whichhashistoricallyactedasadi
sincentivetocommercialization .Howeverrealizingthis,thegovernmenthasenacteda

numberoftechnologytransfermechanismsandincentives

Theflexibilityisprovidedintheregulationssuchthatcomplexrightsmanagementissues

canpehandledbycase-by-casenegotiations,whichareheldupfrontbeforecontracts
areslgned.Consequentlyifrightsissuescouldnotberesolvedamicably

,generally
contractswouldnotbesigned★

parqllelwithgovernmentpolicy,USuniversitiesareincreasinglybeingrunas
buslnessesmanagedforaprofit;theytooareincreasinglylookingforreturnsontheirIP .
Henceuniversities'proactiveapproachhasbeenthedirectcauseofcommercialresults

,b
utthishasbeenfacilitatedbygovernment'spolicyoflettinguniversitieskeepIP

★Ofcourse
,sometimesthemostbeneficialIPtoemergefromaprojectcannotbe

foreseenatthestart.However,itisinpracticerarethatmultiplepartieswouldhavea

claimtosuch`unexpectedIP',andsotheoriginalagreementwouldprevail
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Currentthreats Conclusionsandimplications 回
●

TheconceptofsoftwareIPprotectionisnowfacingafundamental

challenge,however,whichmaybegintounderminegovernment's

historicallyopenpolicy

・Thesoftwareindustryiscurrentlyfacingtheso-called`patenttimebomb':

Thenumberandreachofsoftwarepatentsissuedisrisinggradually

SincesoftwareiSnotusually`neW',butratheracombinationofexistingunits,thescopefor

producingsoftwarewithoutinfringingexistingpatentsisgraduallydiminishing

Theresponseoflargecompaniesistodevelophuge`patentlibraries'thattheycanuseas

weaponsforcross-licensingagreements

Theneteffect,however,isdivertthetimeandresourcesofallcompaniesawayfrominnovation;

intime,smallerplayerswhocannotaffordtheenormousroyaltyfeestheymayberequiredto

paymaybeexcludedentirely

.eSoftwarepatentscouldsoonbegintoimpedecommercializationpossibilitiesfrom

government-fundeddevelopment

-Acontractordevelopsnewsoftwareforthegovernment
,relyingonanumberofeXisting

patentedcomponents,forwhichroyaltiesmustbepaidtotheowners、

-Thecontractorreceivescopyrightinthecompletedwork
,andbelievingthereisacommercial

market,startstosellthesoftware

-Whensalesofthesoftwarestarttopickup
,however,theownerofthe'originalpatentswrites

fromscratchsoftwarewiththesamefunctionalityandbeginstosellit

-Copyrightisnotinfringed
,becausetheworkwaswrittenfromscratch.Sincethepatentholder

doesnotneedtopayroyalties,hiscostsarelower,andhecanoutpricethecontractor
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Futuremovements Conctusionsandimplications 回
Government'sresponsemaybetofurtherentrenchthehistorical
`protectionist'app

roach,butitisalsoposSiblegovernmentwill

embraceidealsclosertothoseoftheOpenSourcemovement

●

●

●

=「hegovernmentwilllikelyacttoresolvethesoftwarepatentissuerelativelysoon,as
industrycomplaintsaregrowinglouder

Thegovernmenthasseveralpossiblepolicyoptions
,butthreeinparticularstandout:

-Abolishpatentsforsoftware

-Protectf『deralcontractors
,perhapsbycreatingspecialarrangementssuchthatcontractors

commercializingfederally-fundedsoftwareareexemptfrompatentroyalties

－ 瓢

a鴇 艦 齢 蒜 ㌶8蒜 麟to「stomakemoneyf「 ・mseMceratherthanf・ ・mselling

Ofthesethreemainoptions,themostIikelyarepatentabolitionforsoftwareandamove

ofsornesorttowardstheOpenSourcemodel

Thedetρrminantwillprobablybetiming-itisstilltooearlytobecertainthatOpen

Sourcelsofbenefittoindustry ,andconsequentlythatitwouldbe`agoodthing'toopen
upgovernment-fundedIP.Additionallythereisadangerthatif`softwareasservice'
companiesbegintoemerge,theycouldoffersenlicepackagesbasedaroundopen
sourcesoftwaredevelopedbyothers(suchascontractors)readily-stealingthemarket
fromtheactualdevelopers
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