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第1章 知的財産権の概要
Introductionandoverview
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lntel1ectualProperty(IP)definition lntroduction 口
Fo町formsofIntellectualProperty(IP)aredistinguished

,and

reCeivedifferentlegaltreatment

・・:.'"

〉

、ぐ ㌔'

' ……ぱ…晦 嫌:}:獅 嚢s…訂
『ノ7

Copyright A`work'orfinishedproduct,fixed ●Existsassoonasworkis`fixed'(finished)

inatangiblemediurhofexpression ●Canbeprotectedfurtherby`registration'

Patent
:c

Anideaoramethod(aclassic
`invention')

,notdefinedinany
finalizedform

●NocoverageuntilpatentapPlication`prosecuted'

(agreedbypatentoffice)-processtypicallytakes

2-3yearsandcosts$10,000

・The`strongest'formoflPprotection

Trademark
'

Adistinctivemark,designor ●Existsassoonasworkis`fixed'(finished)

㌻, patternassociatedwithaparticular ●Canbeprotectedfurtherby`registration'

product,serviceorbrand

Tradesecret
T

`Notgenerallyknown'information
●Nospecificprotection-isnot`defined'untila

| thatprovides(acompanyetc)a disputearises

competitiveadvantage ●`After-the-fact'litigationcanpreventusageof

leakedtradesecretsorseekdamages

TheprimarycategoriesofIPgeneratedingovernment-fundedworkare

copyrightandpatents.
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LegalrightstoIP ■ntroduction 口

lnadditiontothelegalrightof`ownership'oflP,various

meChaniSmSexiStfOrCOntrOlling/gainingaCCeSStOitSUSe

CoPy巖9纂t

P鍵 識t

Trademark

Tradesecret

Usingthe`leversofcontrol',

governmentcanseektoensurethe
futurebeneficialuseofIPbutwithout

takingownershipitself

Preservinga"vote"inshaplnga

technologyasitdevelops

Controllingthepublishingrightsforcertaln

strategicallysensitivetechnologies(e・9

decryption)

Regulatingthecommercialsaleofcertain

technologiestokeepthemoutof"enemy

hands",typicallyviaexportrestrictions

k繕Sta:1書 目1養暮 暮ss桑 む1暮t繕d響 葺kきP

1.」嚢漉nsingrig蛾 §§奮9織妻華ig惜 秘U轟ecop¥葺gh紬tヨ 《簾r

瞬e掘ed肝 白練edbya撫irΩ 頴y)

ex¢lwglv豊 導》rnp持否㈱1;u$i∨ 窃

royalw4r㈱(葦r瑚th拍 ジ剖ty

P繊blis嶽ng醜 声抵(leg剖r擦 撤 緬dist遭 葦匡」結 婚e韮P総

拍i雌pa纐es筏ndset絶rms)

撫 繍 繍i褒 酷 》樋 白 魔ht繊e¢e§s,螂 撤lu部 ㈱

tkee《纏¥ぷ 《壕m趨 讃a・nCtuseof,華 緯 《)w「糖dby毯 君寵磁

障 鰯
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Fundamentalphilosophy lntroduction 口

●

●

●

●

Thefundamentalphilosophyunderlyingtreatmentofgovernment

IPisthatitshouldbeusedtotheultimatebenefitofthecountry

PolicyandpracticeaffectingthetreatmentofIPgeneratedongovernmentfundsis

extremelycomplex,withmanyvariationsandlittleoverallconsensus

However,thefundamentalprinciplewhichhasledtotheeventualpolicy`twists'isthatIP

shouldbeputtousetotheultimategoodofthecountry

lnpractice,thisforcesthewieldersofthegovernmentbudgettotrytobalance

SOmetimeSCOnfliCtingfOrCeS:
-InsituationswherethebestuseofIPwouldbedevelopmentofacommercialproduct

,IPbest
belongsintheprivatesector,wherecompaniesarebetterequippedthangovernmenttodevelop

products;marketforceswillensurethatthebestIPsurvivesandevolvesovertime
-Ontheotherhand ,ifthebestuseofIPwouldbeasthebasisforfurtherresearch,andthat

furtherresearchWillalsobepaidforbygovernmentfunds,thenthebestplacefortheIPwould

beingovernmenthands-thegovernmentcandistributetheIPtowhomeveritchooses,without
fearQfroyaltypayments

Unfortunately,however,governmentactionsarealsoofteninfluencedbythemore
`parochial'

,lessidealisticattitudesof'someadministrators
-Certainpartsofgovernmentupholdthesimplisticviewthatgovernmentholdsafiduciary

responsibility:"whatwepayfor,weget"
-Someagenciesattempttosecurepatentspurelybecausetheroyaltystreamscanhelpkeep

themaliyeinthemidstofbudgetary .cutbacksandincreasingpressuretodemonstrategoodROl

7



AgencyvariatiOns ■ntroduction 口

lndMdualUSagencyIPpoliciescanbesummarizedbytheirmixof

researchpurposeandinstitutionalnature

lP-retentive lP・manipulative lT-'laissezfaire'

〈
Basicづ

research
〈

DOE

●Fiercenegotiatior

●HoldsontoanyIP

ハ
HHS

・Veryopen-minded

●MostIPgoestoprivate

hands

NSF

●Moreinterestedin

`assistance'than

`acquisition

●HoldspracticallynoIP

Advanced

research
、

,層

!:-

NASA

・Extremelygreedy

●HoldsontoanyIPitcan

itcan 》

ノ 久 蒙iii……i

DevelOP

-ment

誘
●

・:::":ミii:iiii:=:・

・ii
.:}i:`iiiiiiiiii=i

DOD

・NointerestinowninglP

Negotiatesforpreferential

acceSS
iiiiiiiiiii:ミi::=:、iiii

〉
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Fundingmechanismvariations lntroduction 口
TheIPpoliciesofspecificfundinginstrumentscanbesummarized

byexaminingtheirfundingsourceandcontractualnature

Acquisition

Multiple

agency

funded

`grayarea'

Procurement

●IPpolicyentirely

reflectsindividual

agencypollcy

Single

agency

funded

Stand

alone

body

Government-funded

researchCIC(NGI)

●IPpolicyentirely

reflectsindivtdual

agencypolicy

Government-funded

researchASCl

●IPlargelygivento

COntraCtOrS

Assistance

Government・funded

researchESPR「 「

●IPlargelygivento

contractors

Governmentgrant

ATP

●IPentirelyrests

withcontractors

Governmentgrant

SBIR

●IPentirelyrests

withcontractors
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第2章 知的財産権に関する法律と政策の背景
IPlegislationandpolicybackground
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IPregulationandfundingvehicle Legislation&Phibsophy 口

TheIPregulationapplicabletoIPgeneratedthroughgovemment

fundsisdeterminedprimarilybythenatureofthefundingvehicle

Only15.8%oftede陥Iprocureme絨is

relatiVelyhighIP恒generatingR&D

7996月 白dera'ProcurementExρendi血Ire$79Z5bη

Cooperative

agreements－

Other★,86.2%

*Otherincludesrealestatepurchase
,architecturalandengineering

work,construction,generalsupplies,anddataprocessing

Assistan

(grants)-approx
30%

Acquisition(effectively

anotherwordfor

procurement)・apProx60%

ofwhichabouthalf'istreated

cont『actuaily8S`aoquis揃on,;the教 書stis

consideredassistanceo「cooperative

agreernents



lPregulationandfundingvehicle Legislation&Philosophy 口

TheIPregulationapplicabletoIPgeneratedthroughgovemment

fundsisdeterminedprimarilybythenatureofthefundingvehicle

(continueaり

Acquisiti。n1Pr・curement● 瓢 鵠 ツconside「ation(inte「msofshee「volumeoflPtobe

●RegulatedbytheFAR(FederalAcquisitionRegulation)

・FARdefinesthespecificimplementationofotherseparateacts

affectingIP,suchastheBayhDoleAct

・lndividualagenciespermittedtoenacttheirownvariationofthe

FAR,supercedingthegovernment-sideFAR＼

Assistance∫Grants・certainassistanceprogramsareestablishedbyseparateActs

(egSBlR)

・TheremainderareregulatedbyOMBCircularA-110andOMB

CircularA-102

CooperativeAgreements●TheFederalGrantandcooperativeAg「eementAct1977setout

thebasicpolicyforcooperativeagreements,aswellas

aSSiStanCe/grantS.

・MostcooperativeagreementsarecategorizedasCRADAs ,

whichareregulatedbytheTechnologyTransferAct

・IPtreatmentisusuallysetoutinspecificCRADAagreements,

whichtendtofollowfundingagency`boilerplate'(standard

practice)
14



Relationshipwithtechnologytransferregutation
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Legistation&Philosophy 口

Technologytransferlegislationisalsoimportantasaresultofthe
`grayzone'between`IPownership'andtechnologytransfer

IPdevelepedbyacompanyusing

government'tUnds

IPdevelopedbythegovernment

usinggovernmentfunds

・Primaryissueis`title'-who

retainsownershipofthelP

afteritisdeveloped

●Keylegislation-asdefinedon

page9

●lssuesofboth`transfer'and

`title'ariSeCOnCUrrently -

policyusuallyhastobeset

onacasebycasebasis

・Primaryissueis`transfer'-howcan

thegovernmenttransferthe

technologyintotheprivatesector

・Keylegislation:StevensonWydler

15



FAR・summa「y 1-egislation&Philosophy 口

TheprimarymechanismofIPregulationistheFAR(FederaI

AcqUisitionRegulation),orlegislationenactedbyindMdual

agenciestosupercedetheFAR

●

●

●

ThemajorityofIPdevelopedbynon-governmentorganizationswhileusing

governmentfundsiscontractuallytreatedas`acquisition'(allprocurementof

supplies,andabouthalfoftheR&D)

TheFARwasestablishedtocodifyuniformpoliciesforacquisitionofsupplies

andservicesbyexecutiveagencies,andistheimplementationvehicleformany

policiesdefinedinseparateacts(suchastheBayhDolepolicyonpatenttitle)
"TheGovernmentencouragesthemaximumpracticalcommercialuseof

inventionsmadewhilepertormingGovernmentcontracts"[FAR27.104(a)】

TheFARgrantsgovernmentcontractorstherighttoapplyforpatentsintheir

workforthegovernment,althoughthereareanumberofpossiblereasonsfor

exception

However,copyrightautomaticallyresideswiththegovernment,althoughthe

governmenthasthefreedomtograntcopyrighttothecontractorsshouldthey

askforit

TheFARalsoallowseachagencytodevelopitsown`agency-specific'FAR,

whichinpracticemostagenciesdo,resultinginsignificantvariationinIPpolicy

betWeenagenCieS

16



FAR■patents Legislation&Philosophy 巨]

●

●

●

TheFARgrantsgovernmentcontractorsthe .righttoapplyfor

patentsintheirworkforthegovernment,althoughtherearea
numberofformalreasonsforexception

Unlesscontravenedbytheagency-

specificimplementationoftheFAR ,or
unlessspecificreferenceismadeinthe

contract,FAR27.302specifiesthata

contractorisallowedtoapPlyforpatents

inhiswork(`contractorrighttoelecttitle')

ThissectionoftheFARwasbasedon

thePresidentialMemorandumon

GovernmentPatentPolicyofl983 ,and
ExecutiveOrder12591(whichinturn

werebasedonBayhDole)

Section27.302alsoprovidesthatin

caseswherecontractortitlewouldnot

leadtocommercializaion,the

governmentcanexercisearightto
forciblytaketitle

Whendisclosureofclassifiedsublectmatter(ln

pateritapPlicationsorresultingfromissuanceof

apatent)maybeaviolationofespionageor

censorshiprelated .statutesandmaybecontrary

totheinterestsofnationalsecurity

lfthecontractorisnOtlo'catedintheUSoris

subjecttOthecontrolofaforeigngovernment

lnexceptiona卜circumstanceswhenitis

determinedbytheagencythatrestrictionor

eliminationoftherighttotitlew川betterpromote

poliCyandobjectivesofUSC

Whenforeignintelligenceorcounterintelligence

actMtieswouldbethreatenedbyawardingof

patent

Whenthecontractincludesopei'a'tiofi'ofDOE

GOCOfacilitiesdedicatedtonavalnuclear

propulsionorweapons-relatedprograms



FAR-copyright 1-egislation&Philosophy 巨]

●

●

●

●

However,copyrightautomaticallyresideswiththegovernment,

althoughthegovernmenthasthefreedomtograntcopyrighttothe

contractorssho山dtheyaskforit

Thegovernmentsetsoutinbasicpolicy

on(usage,duplicationanddisclosure)

rightsto`data'(copyrightworks)inFAR

27.404

UnderFAR27.404,thegovernment

automaticallyacquireSunlimitedrightsto

dataproducedunderfederalcontracts,

unlessthedataincludespreviously

copyrightedmaterial,inwhichcasethe

governmentreceivesacopyrightlicense
However,thecopyrightwillnormallybe

grantedtoacontractorshouldthe
contractoraskforit

Evenifcopyrightispassedtoa

contraCtor,hOwever,thegovernment

retainsanunlimitedlicense,enablingitto

use/duplicate/disclosethedata

(A)Thedataconsistofareportthatrepresentsthe
officialviewsoftheagencyorthattheagencyis
requiredbystatutetoprepare

(B)Thedataareintendedprimarilyforinternaluseby
theGovernment

(C)Thedataareofthetypethattheagencyitself

distributestothepublicunderanagency

P「ogram

(D)TheGovernmentdeterminesthatlimitationon
distributionofthedataisinthenationalinterest

(E)TheGovernmentdeterminesthatthedatashould
bedisseminatedwithoutrestriction



Softwarecopyright Legislation&Philosophy 口

Softwarecopyright,inparticular,isexplicitlycoveredbytheFAR

●

●

●

●

●

●

IntheUS,the1976CopyrightAct(asamended1980)expresslyconsiders

softwarealiterary'work,andsocopyrightexistsintheworkimmediatelyupon

itscreation(systems,methodsofoperationandprocessesareexpressly

excluded)

Patentprotectionisalsopbssible,butdifficulttoobtain-mostsoftware

programsaredeemed`novel'butnot`new'
Softwaredevelopedbythegovernmentitselfisexpresslynotcopyrighted-
Federal`writtenworks'arenotcoveredbycopyrightunlessexplicitprovisionis

made

TheFARexpresslydefinessoftwaredevelopedbycontractorsusing

governmentfundsas`data'whichholdscopyright,andisregulatedbytheFAR

prOVISIons
lnpracticetheusualpolicyisthatcodedevelopedundergovernmentcontract

maybeusedbyacontractorforcommercialpurposes

However,thegovernmentusuallygainsalicenseenablingittopassthe

softwaretoothercontractorsforthemtouseaspartoftheirwork;those

contractors,however,arenotallowedtoresellthesoftwareinitsoriginalform

19



Europe-ESPRIT 1_egislation&Philosophy [i]

EUropeanIPphilosophy,fotheextentrd∋ 〃ec1冶d∫ ηf力eEsρr『f

μ09問m,preservescontractors'rightstoIP(overgovernment

claims),leavinglPinthehandsofthosemostlikelyto

commercialize.

● Thegeneralprinciple,atleastwithregardto`foreground'IP,is

`fifyoudevθ/opit
,youownit"

ThemissionandphilosophyofEspritisclearlytoencouragethesharingof

information,andfostermultipartyandpan-Europeanexploitationof

commerciallyviableresearchresults.AIIpartnersinafundedeffort,then,are

theoreticallyentitledtosharingthefruitsoftheirlabors

● lnacceptingEspritfunds,contractorsagreetosharewithallconsortium

memberstherightto"exploit"(whichincludescertainprovisionsformaking

availabletothosememberscertain"background"IPnecessaryfordeveloping

the``foreground"results).

20



第3章 省庁 による知的財産権取 り扱 いのバ リエーシ ョン

IPpracticevariationbyagency
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Summary Agencyvariatfions 巨]

ThedifferingITpoliciesofdif「erentagencies
,encapsulatedintheir

respectivelegislativeinstruments,areareSultofdiffering

`characters'aswell
asdifferingresearchpurposes

Variationinlegislation

・TheFARallowseachagencytodevelopitsown`agency -specific'FAR
,whichinpractice

mostagenciesdo,resultinginsignificantvariationinIPpolicybetweenagencies

・Theabundanceoflegislationandregulationsmeansthatinpracticethereissignificant

varianceinthenegotiationofIPissues

Differing`inStitutiOnalCharaCterS'

●TheIPpoliciesofthedifferentagenciesstronglyreflecttheir`institutionalcharacters'and

histories

Differingresearchpurposes

●Thenatureofresearchofanagencyistheothe「keydriverofITpolicy

・Theagencieshaveverydifferentprofilesintermsofnatureofresearch

Summary

・AgencypoliciescanbesummarizedbytheirmixofresearchpurposeandinstitutionaI

nature

23



FARimplementations Agencyvariations 巨]

TheFARallowseachagencytodevelopitsown`agency・specific'

FAR,whichinpracticemostagenciesdo,resultinginsignificant

variationinIPpolicybetweenagencies

Oth

AccordingtoFA月)27707,individua∫agenciesare

authorizedtoadopta∫ternatepo"c∫ θs,procedures,aηd

c/auses,`totheextentdeterminednecessarγtomθetthe

SpeCifiCrequir●mentSOf∫awS,exeCUtiveOrderS,treatieS,

orinterna施na/agreemθnts'

DOD,47%

・DefenseFARsupplement(DFARS)

HHS,18%(94%throughHIS)

●HHSAcquisitionRegulation(HHSAR)

NASA,14%

●NASAFARsupplement(NFS)

DOE,10%

・DOEFARsupplement(DEARS)

NSF,4%

・AIINSFR&Dfundingismadeasawards

(grants)andthereforenotcoveredbytheFAR

Note:DOD,HHS,NASA,DOEandNSFtogethercomprise93%

Source:FederalFundsforResearchandDevelopment,1995,1996andl997 24



FARimplementations Agencyvariations 口
Theabundanceoflegislationandregulationsmeansthatin

practicethereissigniticantvarianceinthenegotiationofIPissues

●

●

●

●

Whileallagenciesareguidedbythesame"spirit
,"Iegislativevaguenessleaves

muchlatitudetoeachagencytofollowitsownguidelines/practices

-FARitselfleavesmuchIatitudeanddoesnotspecifyordelineatemany"negotiables" 一－

suchasroyaltypayments,exclusivity,publishingrequirements ,etc. 、
-FARbothinvitesandpermitswaiversandexceptionstoitsclauseswhereagencies

seefit...thelargeragencies,withtheirwell-developedcontractingoffices ,canhavean
entireadditional/alternativesetofguidelines

Regulationsvarybyfundingmechanism:contract(FAR)vs .grantvs.CRADA
-Someagencies

,likeDARPA,haveanentirecategoryof"OtherR&DTransactions"to

buythemselvesmaximum刊exibilityindeterminingappropriateIPterms

Project-by-projectnegotiationclaimedbyeventhemost"rigid"agencies

(ASCI/DOE)

"Totalflexibilityand
case-by-casejudgment"一 ・・DARPA

The"individual"factor:programmanagersandagencystaffhavedifferent

negotiating"personalities";somearemorecapitalistic
,somearemoregreedy,

somearemoregiving.一 －Burrows/CalTech

25



■nStitUtiOnalCharaCter AgencyvariationS 口

TheIPpoliciesofthedifferentagenciesstronglyreflecttheir
`institutionalcharacters'andhistories

DOD・Procurement-minded,theDoDisrarelyinterestedinowninglp;rather,itprimarilynegotiatestohave

preferentialaccess(purchase,usage,discounts)towhatevertechno|ogiesaredeveloped

HHS・oneoftheforerunnersofopen-mindedpolicyonbothtechnologytransferandtitleincontractor.

●HlSstudiesin1982showedthatHISpoliciesonlP
,inparticulartechnologytransfer,werehighly

effectiveinstimulatingeffectivecommercialuseofHISbiosciencesIP

NASA・lnthefaceofever-decliningfederalfunding,NAsAholdsthereputationforbeingoneofthemost

capitalistic(`greedy')agencies.

・Itseeksroyaltystreamstohelpfundotherprolectsonitsagenda
,andhasbeenknowntoplay

variouscontractorsoffcompetitivelyagainsteachothertoseewhowillyieldthemostoverIPissues.

●lthasalsobeenknowntolitigateex-postwithcontractorsithasfunded(egHughesoverGeoSync

Sate‖ite)inaneffoπtoseizeIPclaimtotechnologiestheybelieveperipherallybenefitedfromdollars

theycontributed.

DOE・HavingdevelopedahugeR&DinfrastructurethroughitsnationalIabs(activeinthecoldwar),hasa

significantnumberofresourcesthatneedtostaybusyandlustifytheirexistence.lts

evaluation/measurementsystemprovidesincentiveforitto"own"(inwhateverwaypossible)as

muchIPasispossible...henceitsreputationasafiercenegotiatorforIPanditsnickname-一

"DepartmentofEverything"
,

NSF・EvenbeforeBayh-Dole,NsFphilosophy/policywastoleaveIPinallcaseswithprivatesector

researchers/inventors.Mostofitsconcernisinfosteringthesharingofinformationamongstpeersin

thefield,ratherthancreatingcommercialvalue.TheNSFismoreinterestedin"assistance"than
"acquisition

."

26



Natureof「esearch Agencyvariations 口
Thenatureofres・archofanagencyistheotherkeydriverofIT

policy

● Foranagencyengagedindevelopmentwork ,theprimaryoutputofaparticular
projectwillbeveryclosetoacommercialproduct

し lnthissituation,theagency'sprimarymotivationwillbetoensurethattheIPis

inthehandsoftheorganizationmostappropriatetoconductthe

commercialization-generally,thiswouldbeacommercialorganization

Ontheotherhand,foranagencyengagedinbasicresearch ,theprimaryoutput
willbe`fundamentalknowledge'whichwillbeappliedinfurtherresearch ,and

perhapsinfuturemoredevelopmentalresearch

● lnthissituation,theagency'sprimarymotivationwillbetoensurethataccessto

theIPcanbe(freely)providedtotheorganizationthatwillusetheIPforthenext

project-generally,thiswouldmeanthatthegovernmentitselfisthemost
suitableholderoftheIP

27



NatureofresearChAgencyvariations
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Theagencieshaveverydifferentprofilesintermsofnatureof

research

k

DOD

HHS

NASA

DOE

NSF

30A

Aplied
■

Ψ Development
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●

■

■

■

●

89%

11%

54%
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54%
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■
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Summarybyagency AgencyvariatiOns [iコ

Agencypoliciescanbesummarizedbytheirmixofresearch

purposeandinstitutionalnature

IP-retentive lP-manipulative lT-'Iaissezfaire'

〈
Basic

research
晋

〈
NSF

●Moreinterestedin

`assistance'than

`aCqUiSitiOn

●HoldspracticallynoIP

'フ ご

DOE
/・Fi。,ceneg。ti。ti。,・穿

itcan

ハ
HHS

・MostlP

hands

Advanced

research

1`'

＼ ●H・ld・ ・nt・a・ylP
、
7

-

NASAノ ・Extremelygreedy

●HoldsontoanyIPitcan

・V・ワ ・pen-mi・d・d》

goestoprivate

/ク ＼ 三ill

＼
DevelOP

・ment
ン 「P

'1

ノ
●

DOD

・NointerestinowninglP

Negotiatesforpreferential

acceSS〉
〉
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Summary Fundingmechanisms 口
TheIPpoliciesofspecificfundinginstrumentscanbesummarized

byexaminingtheirfundingsourceandcontractualnature

Acquisition

Multiple

agency

funded

`grayarea,

P「ocurement

●IPpolicyentirely

reflectsindividual

agencypolicy

Single

agency

funded

Stand

alone

body

Government-funded

researchCIC(NGI)

●IPpolicyentirely

reflectsindividual

agencypolicy

Government・funded

researchASCl

●IPIargelygivento

COntraCtOrS

Assistance

GovernmenMunded

researchESPRtT

●IPlargelygivento

COntraCtOrS

Governmentgrant

ATP

●IPentirelyrests

withcontractors

Governmentgrant

SBIR

●IPentirelyrests

withcontractors
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Government・fundedresearch-ASCI

Fundingmechanisms

Governmentfundedresearch

口
回

Government・fundedresearchprolectsvarygreatlyintermsof

purpose,proximitytocommercialapPlicationandconcerned
ロ

agenCles

●

●

TheAcceleratedStrategicComputinglnitiative

(ASCI)isamulti-yearprogramtoextendDOE`s
computationalresourcestosupPortvirtualtesting
andprototypingcapabilitiesfornuclearweapons

Withabudgetofabout$85m,theprogramis

locatedwithintheDOEIsDefensePrograms(DP)
Iaboratories

㊤
AsCl

駕鏡畿ぽ欝欝蕊霞籍

ASCIisnotanindependent

project,butpartofDOE's
StockpileStewardshipProgram

ASCI'sresearchis

conductedbyanalliance

oftheDOE'sthree

Iargestlabs-Los

Alamos,Sandiaand

LawrenceLivermore

』4蕊煤 纐 細線尊'o翻1曙 痢㎏罐

Safety

ReliabiIity

Createcrediblevirtualteststo

analyzetheperformanceand

predictthebehaviorofnuclear

weapons

Predictthebehavioroffull

weaponssystemsmcomplex

accidentscenarios

Developtheabilitytomake

predictionsthatwillextendthe
lifetimeofcurrentweapons,

predictfailuremechanismsand

reduceroutinemaintenance

reqUlrementS

Usevirtualprototypingtoreduce

productionandtestingfacilities
forstockpilerequalificationand

replacement
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Governmentイundedresearch・ASCI

Fundingmechanisms

Governmentfundedresearch

口
回

TheASCIproject'sIPpolicyreflectsitsunusualmixof
`aCquisition'and`assistance'motives

...

ACQUISITION
●

●

●

Thegovernmentneedstoprocureleadingsupercomputertechnologytosupport

defenseandotherkeyprograms_itneedsmulti-teraflopcomputingpowerfσr

itsnuclearweaponstockpilesimulationsifnothingelse.

Thus,thisprogram'spolicyisregulatedbroadlybytheDOE'sFAR,orDEARS,

whichgenerallyaimstoholdIPforthegovernment'sownuse

Federalagenciesarethus`first-in-line'onthecustomerlistforany

supercomputertechnology,evenifithasabroadercommercialmarket.

ASSISTANCE

●

●

●

lnreality,thisinvestmentfromthegovernmentissomewhatofa"subsidy"for

researchonaproductwithaninsufficientlybroadcommercialmarket.

Othen〃ise,domesticcompanieslikeSGI,IBM,Sun,andDECwouldnotdevelop

thistechnology,andtheUScomputerindustrywouldfallfurtherbehindglobal

competitorsinthisarena

Equally,thefundamentalmotivationoftheprojectistheusetowhichthe

supercomputertechnologywillbeput,notthecomputeritself-andhenceIP

createdindevelopingthecomputerissomewhatincidental
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Government・fundedresearch-ASCl

Fundingmechanisms

Governmentfundedresearch

口
回

_alongwiththepracticesofitssponsoringagency(DOE) .

DOEPOLICY
●

,

●

AlthoughgenerallyspeakingacrossgovernmentmostcommercialIPrightsend

upwiththeprivatesector,theDOEinparticularaimstoholdontoIP
,partly

thr・ughits`acquisitive'nature
,andpartlybecauseitisprimarilyengagedin

basicresearch

WhiletheDOEisprobablynotsoconcernedwith`sharingthewealth'viaa

commercialownershipstake(limitedmarketpotential
,anyway),thereissome

residualspiritof`wepayforit
,weownit'一 －atabareminimum,thegovernment

willlimitcommercialsaleofthisstrategicIP
,viaexportrestriction.

AsareSU,揃ereissome`c。nflict・femα'。 ηs'1〃 ∫伽egardt。4Sα'P
,and

somevariationresultsカomcase-byＬcasenegotiationOfeθc力 ρroゾecれ 〃it力

ρ日cカcomρaηy・ ・

SOURCES・lnte・viewswithDa・eHerr(ASCIPathF・rward)
,C・linLau(LLNLC・unsel),Lee

Burrows(CalTech)andASCIWebdocuments .
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Government-fundedresearch-CIC

Fundingmechanisms

Governmentfundedresearch

口
回

lncontrast,theCICprojectisan`umbrella`project,withahigh・

levelpolicysteeringgroup,butwithactualprojectfundingand

decision・makingcarriedoutbyindividualagencies;IP

consequentlyre刊ectsthepoliciesoftheseindividualagencies

●

●

●

TheComputing,lnformation,and

Communicationsprogramisthe

outgrowthofanexecutiveinitiativefor

R&DinvestmentinthenationaI

informationinfrastructure(Nll)

"TheCICR&DCommitteeis

comprisedofmembersofseveral

agencies,andtheissueswithrespect

toIParegovernedbystatutesthat

apPlytotheagencies[themselves】 ・"一－

JerryLinn,NIST

TheWhiteHousedoesnotgetdirectly

involvedinIPmatters,leaving

discretiontotheagencies'

SOURCES:lnterviewswithJonFoster,BrianKahin.

FY1998CICBudgetby

agency)

囲DARPA

■NSF

口DOE

口NASA

■NIH

圃Others
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Government-fundedresearch-CIC-NGI

Fundingmechanisms

Governmentfundedresearch

口
回

TheNGIprojectin三articularisfundedprimarilybyDOD,NSFand

NASA,withDOEjoiningtheleadersinFY99;aswithitsmother

project,CIC,IPpoliciesvarybysponsoringagency

7詐8頚 帽鯵 暮翻 紬 ば 皇ぴ謀議薮 磁r額 白轟IGI

`Toconductexperimentalresearchto

developadvancednetworktechnologies,

withDARPAastheleadingfederal

agency・

`Toimplementahigh -speed"network

fabric`'whichwillprovidethemeansto

testnewtechnologies.ThisfabricwilI

provideconnectivityabout100times

fasterthanthecurrentlnternettoatleast

lOOuniversitiesandfederalresearch

sites.'

`Tocomeupwithrevolutionary

apPlications,`Inewwaysofusingthe

technologiesthatwillemergefromthe

NGIresearch.

"1!Vemust加 〃dthesecondgenerationofthe

,nternetsothatourIeadinguniversitiesaηd

natiOna"abOratOrieSCanCOmmUniCatein

sρeθds7,000t'mesfastθrthantoday,todeve∫oρ

newmedica/treatments,newsout℃esofenergy,

ηeWl〃aγsofworl(1η9toge"7eピ'

PresidentC〃nton,1997StateoftheUnionaddress

・ThemajorityoftheIPfromNGIfunded

researchwillprobablyendupwiththeprivate

sector,followingtypicalDARPApolicy

・EarlyversionsoftheNGIproposalmetwith

someCongresscriticismfor`corporate

welfare',however,andsolPdistributionwill

bemonitoredcarefully
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Government-fundedresearch-ESPRIT

Fundingmechanisms

Governmentfundedresearch

口
回

Europe`sESPRITproject,whilecentrallydistributingfunds,

employsauniquemodelofinvolvingmultiplecommercial

partners,whoarethenfullyfreetosharethefruitsoftheirlabors

●

●

●

AstandardESPRITcontractdefinesrulesforlPownershipandkeyterms(e.g.,

"foreground"and"background"IP
,"exploitation"andaccessrights,"full"and

``associatepartners"
,Iicensees,confidentiality)

WhilenotseekingitsownIP,theEUisfairlyaggressiveaboutinsistingthatAccess

Rightsbegranted(includingthoseforExploitation)tomultipleparties-inotherwords

morethanasinglecontractingPartner

However,theEUisfairlyhands-offaboutspecificlPnegotiationterms(forwhich

thereisplentyofleeway)betweenthevariouspartiesinanESPRITeffort.The

partiesnegotiateup-front,aspartoftheproposal,thespecificdetailsofthedeal:

exploitationplans,royalties,limitationsonthesharingofbackgroundIP,etc.

-SolongasthefundamentalprinciplesofESPRITarenotviolated,theEUactivelyencourages

this`bartering'

一'Historically
,thesemattershave,intheopinionofsome(U.K.DepartmentofTradeand

Industry),receivedinadequateor`belated'attentionfromthepartiesinvolved,butthisis

improvingasparticipantslearn

-Intheabsenceoflegislationoradludication ,participantsareincreasingiyspellingthingsout
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Procurement

Fundingmechanisms

Procu「ement

回
国

Forgeneralprocurementofgoodsthegovernmentneedsforits

ownuse,thereisageneraltrendtowardacquisitionofoff-the-shelf

solutionsthat,bydefinition,donotgenerateIP

・Adoptedasageneralcost-savingmeasure,thereisastrongtrendingovernment

procurementawayfromproductswhichneedtobespeciallymade(notethatthisis

distinctfr・mresea「chanddevelopment)
.lnstead ,theg。vernmentis

DODSoftwareAcquisition,ThenandNowtryingtomovemore

towardsbuyingproducts

撒"G穆ye「n「a鱗fon髄 穂 舗 自賛璽〃〔ぴ償 斑whichhavealready

l灘 竃識 瓢 識1992emergedinthec・mmerciaI
marketplace

1998

● lnthissituation,by

definition,IPremainsinthe

commercialsector-butno

newlPisactuallygenerated

asaresultofthecontract

Source:DOD
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Procurement

Fundingmechanisms

Procurement

口
回

lnsituationswhereIPisgenerated,IPpolicyisregulatedbythe

FARandagencyimplementationsoftheFAR

Accordingtothegovernment'sowndistinction,allprocurementiscontractually

arrangedas`acquisition'(incontrastwithresearchanddevelopment,someof
whichiscontractuallydefinedasacquisition,someasassistance ,andsomeas
cooperativedevelopment-seepage8formoredetails)

AIIacquisitioncontractsareregulatedbytheFAR,oragency-specific

implementationsoftheFAR(seepages18and20formoredetails)

ThuswhenIPisgenerated,thetreatmentofthatIPvariesaccordingtothe

natureandpolicyoftheagencyprocuringthegoodsorservices
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Governmentgrants

Fundingmechanisms

Governmentgrants

回
国

FederalR&Ddollarsspentas``assistance"aretreatedvery

differentlyfromthosespentinthespiritof"acquisition"・ ・not

surprisingly,theformerismoregenerousingivingawayIP=

`Acquisition'=reasonablyprescribed
,followsagencies

●

●

●

Federalagencyagendaisthedriver

AllprocurementandsomeR&D

Primarypurpose=`toacquirepropertyorsenlicesforthe

directbenefitoruseoftheUSGovernment'

`Assistance':moreflexible
,givingmoreIPaway

●

●

●

●

Recipientagendasaremoreinthedriver'sseat

Grants:

-OverseenbyOMBCircularA-110andbyindividualagency

guidelines(e.g.,NSFGrantProposalGuide)

-Largelyintendedfornon-profitsoruniversities(notbusiness)

CooperativeAgreements

-TechTransferActcreatedandexpandedCRADAvehicle

-Termstendtobeflexible .Forinstance,canbeadaptedtomeet

participatingcompanies'guidelines㌻

Federalagenciesfundtheresearch:`tocarryouta

publicpurposeofsupportorstimulationauthorizedbya

IawoftheUS'
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Governmentgrants-SBIR

Fundingmechanisms

Governmentgrants

回
国

TheSBIR,govemedbyitsownpolicydirective,

grantprogram

iSVerySqUarelya

●

●

●

●

TheSBIRprogramwascreatedbytheSmallBusinesslnnovationDevelopment

Actof1982andreauthorizeduntiltheyear2000bytheSmallBusiness

ResearchandDevelopmentEnhancementActof1992

FederalagencieswithextramuralR&Dbudgetsover$100millionwererequired

toestablishanSBIRprogramusingaset-asideofastatedpercentageofthat

budget(initiallyO.2%in1983,growingto1.25%in1986-1992,1.5%in1993and
1994andreachingamaximumof2.5%inFY1997)

ThemissionoftheSBIRprogramistoencourage/stimulatesmallbusinesses

todevelopandcommercializeinnovativetechnologies
-Thisisclearly``assistance",not``acquisition"
-Governmentobjectivesaretostimulatecommercialgrowthofthesmallbusiness

sector

TheSmallBusinessAdministration(SBA)isresponsibleforsettinggeneral

policyguidelines,aswellascoordinatingandmonitoringtheprogressofthe
SBIRProgram
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Governmentgrants・SBIR

Fundingmechanisms

Governmentgrants

回
国

IPgeneratedundergrantsfromtheSBIRremainswiththeprivate

sector

●

●

●

SBIRisagrantprogram,whereIPrightsarebestowedentirelytotheprivate

sectorawardees
-Whilethegovernmentcanscreenandimposeitsstandardsinthegrant-making

process(whotofund),oncethedollarsareallocatedtheIPbelongstotherecipient
-Themoneyisrelatively"nostrings"

GrantsunderSBlRfalIintotwocategories
-Phaselgrants(upto$75K)allowcompaniestoexplorethefeasibilityofinnovative

concepts
-PhaseIIgrants(upto$750K)areselectivelydoledouttocommerciallypromising

Phaselrecipients

Anecdotalevidencesuggests:
-ThatSBIRfollowsastreamlinedprocessandhaslessbureaucracythanother

programs_money`comeseasy'with`nostringsattached'
-Asaresult ,thequalityofoutputsfromSBIRprojectscanbedisconcertinglylow-

projectsthatwouldn'tnormallymakeitpastthegovernmentR&Dhurdlereceive
fundingunderSBIR
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Governmentgrants-ATP

Fundingmechanisms

Governmentgrants

回
国

TheATP,establishedbyitsownbodyof(NlST)law,isauniqueコ
programmmanyways

●TheATP
,establishedin1990,has

requestedabudgetof$260mfor1999

● TheprogramhasalreadycreatedseveraI

COmmerCialSUCCeSSeS
-forexample:AestheticSolutions ,aPaloAlto
start-upwhichreceivedanawardin1995to
develop3Dvirtualreaiitysoftware

components,hasfoundmarketsforits

productandIooksoncoursefora19991PO

●TheATPiswhollyoperatedbyNIST(part

oftheDOC),andregulatedbyapolicy

statementcontainedintheDOC'scharter

ThegoaloftheATPiseconomicgrowth

andindustrialgain

TheATPdoesnΩIfundproduct

development-itfundsnew`might-be-

possible'technologies

ATPprojectsareselectedcompetitively

onthebasisof

-economicbenefittothenation

-cρmmercializationplan

AllATPprojectcostsmustbeshared

equallybyindustry(thegovernment

providesmoneybutdoesnotperform

anyofthework)

Sources:MikeRubin,NIST;JerryLinn,NIST;ATPWebSite;BenGolub,VeriSign. ざピ　

・R6ず蒔':
毫'6'tt－著 言 ㌫ ぎこ㌫;P肩c江F"

48



Governmentgrants-ATP

Fundingmechanisms

Governmentgrants

回
国

Whilestructuredas`cooperativeagreements',ATPprojects
fundamentallygiveIPtotheprivatesector

・IPdevelopedunderATPprogramsrestssquarelywiththeprivatesector;thisis

consistentwiththeATP'smissionofstimulatingindustryviaR&Dassistancein

high-risk,highpotentialpayoffenablingtechnologies

・Byprogramdefinition
,recipientsmustbe(orinclude)for-profitentitieswhocan

patenttheirwork--governmenthasnointentions,apriori,onkeepingtheIP
Singlecompanygrantsappeartobethemostcommon(becauseoftheeaseof

commercialization);Jointventuresarewelcomedinprinciplebutleadtoamuch
morecomplicatedgrant-approvalandnegotiationprocess;inthesecases

,IPis

akeyissuethatcanstallthecontractingprocedure

PatentsresultingfromATPawardsmustbevestedinacompanyorcompanies

incorporatedintheUnitedStates

●UnlessanorganizationparticipatinginanATPprojectisafor -profitcompany
,it

cannotretaintitletopatentsresultingfromATP-sponsoredR&Dalthoughsuch

anorganizationcanreceivemutuallyagreeablepayments(eitherone-time
,or

continuing)fromthecompanyorcompaniesholdingtitletothepatent

AlthoughIPrestswithgrantees,thegovernmentmakestheprovisionthatitcan

seizethelPiftheprivatefirmfailstocommercialize(`march-inrights')

Sources:MikeRubin,NIST;JerryLinn,NIST;.ATPWebSite;BenGolub,VeriSign・.・ .・ 醐

Ao、 ・'桓o庄o'rECENOLeG・PBC.9E""
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付属資料:イ ンタビュー者の リス ト

Appendix:Listofinterviewcontacts
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lnterVieWeeS 囚
AppendixA-Intervieweelist

LeeBurrows,CalTechPhDResearcher

JChester,NSF

C・nsultantt・theESPRITpr・gram
,w・rksf・rUKDept・fTradeandlndustry

lndMdualfromtheESPRITprogram

JonFoster,FormerWhiteHouseO什iceofTechnology

BenGolub,VeriSign.FormerapplicantforATPfunds

DaveHerr,ASCIPathForwardLiaison

JeanneHudson,NSFlawyer

BrianKahin,MLorientedlawyer/consultant
,WhiteHouseOSTP

ColinLau,LLNLContractinglawyer

MarkLiebman,Vividata(softwarecompany ,sellstogovernment)

JerryLinn,lnformationTechnologyLaboratory
,NIST

MarthaLMngston,WhiteHouse ,OSTP

MichaelRubin,DeputyChiefCounsel ,NIST・

StephenSquires,DARPAContracting,satonCICCommittee

Je什Weiner,Managerofcontracting ,LawrenceBerkeley
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